Pl g\

0 The Indian Journal for Research in Law
1 N

Y and Management

\) .
# Open Access Law Journal — Copyright © 2025
’_!f Editor-in-Chief — Dr. Muktai Deb Chavan; Publisher — Alden Vas; ISSN: 2583-9896

o
ST

This is an Open Access article distributed under the terms of the Creative Commons Attribution-
Non-Commercial-Share Alike 4.0 International (CC-BY-NC-SA 4.0) License, which permits
unrestricted non-commercial use, distribution, and reproduction in any medium provided the
original work is properly cited.

CASE COMMENTARY: SUPRIYO @ SUPRIYA CHAKRABORTY &
ANR. V UNION OF INDIA: [2023] 16 S.C.R. 1209!
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I. Introduction
The case of Supriyo @ Supriya Chakraborty & Anr. v Union of India?, or as we commonly have
started to call it, the Supriyo v. Union of India® case is considered to be a landmark judgement in
terms of not only the Indian Constitutional law but also in terms of the LGBTQIA+ rights within
India. This case was heard by a five-judge Bench (a.k.a. a Constitution Bench) of the Supreme
Court. It arose due to a batch of petitions which were filed by various queer (the word “queer’ has
been used interchangebaly with homosexual and is seen as an umbrella term) individuals and
couples were seeking legal recognition for same-sex marriages under various laws, such as the
Special Marriage Act, 1954, and the Foreign Marriage Act, 1969°. The petitioners had contended
that denying marriage rights to non-heterosexual couples violates their fundamental rights to
equality, for which people rely on Article 14 of the Indian Constitution®, to not be discriminated
against, which Article 157 gives, freedom of expression and association which Article 198 gives,
and the right to life with dignity and personal liberty given under Article 21°.

I1. Brief Facts

1 Supriyo @ Supriya Chakraborty & Anr. v. Union of India, [2023] 16 S.C.R. 1209.
2id.

3id.

4 Special Marriage Act, 1954, No. 43, Acts of Parliament, 1954 (India).

5 Foreign Marriage Act, 1969, No. 33, Acts of Parliament, 1969 (India).

6 INDIA CONST. art. 14.

7 INDIA CONST. art. 15.

8 INDIA CONST. art. 19.

9 INDIA CONST. art. 21.
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This case came up after multiple writ petitions and transferred cases were filed in the Supreme
Court under Article 32%° of the Constitution, all seeking recognition of same-sex marriages in
India. The lead petition was filed by Supriyo @ Supriya Chakraborty and Abhay Dang, along with
several other LGBTQIA+ individuals and couples. The petitioners all came from diverse social,
economic, and religious backgrounds from all over India, all highlighting the impact of non-
recognition of queer unions which was seen throughout India.

The petitioner’s requests were mainly concerned with things connected with the Special Marriage
Act, 1954 the Foreign Marriage Act, 1969%2 and various other personal law frameworks,
alongside adoption regulations like CARA’s ban on joint adoption by unmarried couples, etc.
Further, the petitioners argued that the exclusion of non-heterosexual couples from civil marriage
violated their fundamental rights under Article 14 (equality before law), Article 15 (non-
discrimination), Article 19%° (freedom of expression and association) and Article 21 (right to life
and personal liberty). The petitioners sought a gender-neutral and inclusive interpretation in both
of the marriage acts (special and foreign) to allow same-sex couples to marry.

The Union of India (the defendants) opposed the petitioner’s said petitions by arguing that the
legislature should be the one to decide regarding marriage laws rather than the judiciary. Further,
they pointed out that the existing laws were structured on the basis of the norms that were followed
and deemed to be the norms of the society, which, in this case, were the heterosexual norms.
Another argument of the defendants was that there is no fundamental right to marry.

This case used the constitutional jurisprudence of they found via cases such as Navtej Singh Johar
v. Union of Indial’, which took a huge step towards bettering the conditions and the rights of the
LGBTQIA+ community by decriminalising homosexuality. Apart from this case, NALSA v.
Union of India®® was relied upon, for it recognised gender identity and the K.S. Puttaswamy v.
Union of India®® case affirming the right to privacy and dignity.

10 INDIA CONST. art. 32.

11 Special Marriage Act, 1954, No. 43, Acts of Parliament, 1954 (India).

12 Foreign Marriage Act, 1969, No. 33, Acts of Parliament, 1969 (India).

13 INDIA CONST. art. 14.

14 INDIA CONST. art. 15.

15 INDIA CONST. art. 19.

16 INDIA CONST. art. 21.

17 Navtej Singh Johar & Ors. v. Union of India, [2018] 7 S.C.R. 379.

18 National Legal Services Authority v. Union of India & Ors., [2014] 5 S.C.R. 119.

19 Justice K.S. Puttaswamy (Retd.) & Anr. v. Union of India & Ors., [2017] 10 S.C.R. 569.
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The Court acknowledged that there is a right to form unions but declined to recognise marriage
equality, deferring the matter to the legislature for future action, agreeing that the power to make
laws resides in the hands of the legislature and not the judiciary.

1. Issues
1. Whether the right to marry extends to same-sex couples under Article 21.
2. Whether the non-recognition of same-sex marriages violates Articles 14, 15, and 19.
3. Whether the Special Marriage Act can be interpreted to include non-heterosexual couples.
4. Whether the Court can issue directions to the State to create a legal framework for

recognising same-sex unions.

V. Arguments

A. Petitioners’ Side

The petitioners argued that marriage is a part of the right to life with dignity and autonomy under
Article 212, Further, they pointed out that not recognising the rights of homosexual couples leads
to discrimination and violation of Article 14%! given in the Constitution of India and that as per
Article 1522 of the Constitution of India prohibits discrimination on the grounds of sex among
other elements, and this includes sexual orientation, this derivation came from the Navtej Singh
Johar vs Union of India?® case. On this basis (among other points which they presented in this
case), they stated that the Special Marriage Act?* and other laws regarding such things (marriage,
adoption, etc) should be interpreted in a gender-neutral manner.

B. Respondents’ Side

The respondent argued that marriage is a legislative function, and any changes in it should be made
by Parliament. They pointed out that marriage laws in India are based on the heteronormative ways
seen for some time now and rooted as per tradition.

If the judiciary shall make changes in this, it will, as a result, be read as a judicial body creating

legislation which is not permitted as per the duties assigned to the 3 main bodies of our nation's

20 INDIA CONST. art. 21.

21 INDIA CONST. art. 14.

22 INDIA CONST. art. 15.

23 Navtej Singh Johar & Ors. v. Union of India, [2018] 7 S.C.R. 379.

24 Special Marriage Act, 1954, No. 43, Acts of Parliament, 1954 (India).
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governing ways. Another point they put forward was that there is no fundamental right to marry

among the fundamental rights given in the Constitution of India.

V. Judgement

The judgement recognised that while queer people do have the right to enter into civil unions (live-
in relationships and all) but they also recognised that there is no fundamental right to marry under
the Constitution of India, in turn, the court could not recognise the right to marriage (it was pointed
out that due to no legislature mentioning permission, there is nothing the court can do for changing
or making laws is not something judiciary can do and that the current provisions do not threaten
the safety or such and as a result they cannot do much here). They also declined to make changes
in the existing legislature.

Further, the legislative was directed to form a committee who’s duty would be to understand and

find out regarding the rights and entitlements for queer couples/homosexual couples.

V1. Ratio Decidendi
The Constitution does not expressly recognise a fundamental right to marry, and transgender
persons in heterosexual relationships have the right to marry under existing law, including personal

laws which regulate marriage.

VI1. Obiter Dicta

The State must not discriminate against queer persons in the provision of civil benefits. The Union
should seriously consider giving legal recognition to civil unions. The judiciary has a duty to
protect queer rights but must work within constitutional limits.

VI11. Precedents Followed
In this case, approximately 67 cases were cited. 39 by the petitioners, 17 by the respondents and
11 by the bench for the purpose of reasoning and all. Some of the cases are as follows:

1. Navtej Singh Johar v. Union of India®®

25 Navtej Singh Johar & Ors. v. Union of India, [2018] 7 S.C.R. 379.
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K.S. Puttaswamy v. Union of India?®

Shafin Jahan v. Asokan K.M.?’

National Legal Services Authority v. Union of India & Ors.?®
Maneka Gandhi v. Union of India.?®

o U~ WD

Vishaka & Ors. v. State of Rajasthan & Ors.*

IX. Case Comment

This case can be seen as a judicial compromise, where on one hand, it acknowledges that queer
couples do have the right to form relationships but on the other hand, denies that queer couples
have the right to marry like heterosexual couples do, which in turn shows a denial in terms of the
concept of marriage equality.

This case can also be said to symbolise something akin to a tug-of-war between two very important
things in terms of the growth of a nation and its people, which are progress and restraint, with these
two one needs to understand that while liberalisation is very important but a reasonable restrain is
also very important especially in nations like India, where the court walked a cautious line, and in
terms of this case, the courts were favouring institutional deference over transformative
intervention.

The judgment in parts can be said to be progressive rhetorically, but at the same time has been
seen to be rather conservative in terms of the substance it carried. This can be said because while
it creates legal recognition but that happens without legal enforcement, which in turn lacks the
practical protections necessary and needed.

The judgment also reflects the judiciary’s hesitance in terms of overstepping into policy decisions,
be it due to being reminded of the duties and limits given or other reasons.

Though one more question arises, where it can be asked that while the court has in past made rules
and regulations, which later the legislature made into statutes, like with the Vishakha judgement®?,
so why could the court not make something here as well?

This is an important case for Indian LGBTQIA+ rights.

26 Justice K.S. Puttaswamy (Retd.) & Anr. v. Union of India & Ors., [2017] 10 S.C.R. 569.
27 Shafin Jahan v. Asokan K.M. & Ors., [2018] 4 S.C.R. 955.

28 National Legal Services Authority v. Union of India & Ors., [2014] 5 S.C.R. 119.

29 Maneka Gandhi v. Union of India, [1978] 2 S.C.R. 621.

30 Vishaka & Ors. v. State of Rajasthan & Ors., [1997] Supp. (3) S.C.R. 404.

31 Vishaka & Ors. v. State of Rajasthan & Ors., [1997] Supp. (3) S.C.R. 404.
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It recognises queer unions, but fails to deliver marriage equality. This path moves from courts to
parliament, where civil society must lobby for inclusive legislation. Judiciary’s reluctance, though
constitutionally defensible, leaves queer Indians waiting at the doorstep of full equality.
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