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LEGAL STRATEGIES FOR EFFECTIVE CORPORATE
COMPLIANCE WITH THE ANTI-CORRUPTION LAWS IN INDIA

~ Simran P Kanchagar
1.ABSTRACT
Corruption, a pervasive social wrong, threatens the growth and development of countries across
the globe. It has robbed society of vital national resources and has eroded the very foundation
of civilization even today. Corruption as a form of societal goblet has impeded national
development since historic times, which has allowed individuals in positions of authority to
misappropriate resources that were meant for the common good. Effective corporate
governance is crucial in ensuring transparency, accountability and ethical conduct in
organizations, especially when there are stringent anti-corruption laws in place. This paper
examines the nuances of Indian corporate governance and its interplay and relationship with
anti-corruption laws in the country. It analyzes the legislative framework governing corporate
behavior while also situating corporate governance principles to depict the challenges

corporations face with both anti-corruption laws and ethical practices in corporate behavior.
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3.INTRODUCTION

Because of scandals among high-ranking corporate executives, financial crises, and growing
concerns for integrity in business practices, corporate governance has recently reached a
position of high prominence on an international level. These events underscore the need for
strong corporate governance systems to protect the interests of shareholders, maintain public
trust, and support environmentally sustainable business practices. The importance of good

corporate governance shows even more so in the context of India with its complex anti-
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corruption laws. Like many subjects around the globe, India has experienced problems between
corruption and business practices in both public and private sectors. In this regard, corporate

governance acts as an important countermeasure to unethical business practices.

Anti-corruption legislation, including the Prevention of Corruption Act of 1988 and provisions
in the Companies Act of 20132, mandates strict measures to combat corruption in business
entities. Good corporate governance ensures compliance with these laws while promoting an
ethical culture in companies. It creates an environment that is difficult for untrustworthy
individuals to exploit for corrupt practices while protecting the financial interests of
stakeholders and shareholders through the relevant checks and balances. The real relationship
between corporate governance and anti-corruption leads to a desirable business environment.
Companies that follow the pay value system will likely have a successful enterprise while
restoring trust and credibility.Corporations may reduce risks related to unethical behaviours,
ensure legal compliance, and protect their brand by adopting an ethical culture, internal

controls, and transparency”.

4.FRAMEWORKS OF CORPORATE GOVERNANCE

India's corporate governance sector has a robust regulatory framework, ensuring the integrity
and transparency of corporate actions. The obligations are designed to foster ethical corporate
conduct, safeguard the interests of stakeholders, and promote long-term sustainable
development, and address a wide range of values and principles. The obligations set out
requirements pertaining to board composition and functioning, disclosures, and processes to
address potential conflicts of interest. Numerous regulatory bodies serve various purposes in
the complex structure of corporate governance in India, ensuring that corporations behave
ethically, transparently, and responsively. Each of these agencies has a distinct role to play and

works together to support the credibility of the Indian financial system®.

SECURITIES AND EXCHANGE BOARD OF INDIA (SEBI)

' Prevention of Corruption Act of 1988

2 Companies Act of 2013

3 Snehanshu Bhushan, “Change in Corporate Ethics with Evolution of Corporate Governance in India”, 5,
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SEBI is the main regulatory authority tasked with monitoring and regulating the Indian
securities markets. It plays a very important role in corporate governance because it develops
regulations and delineates standards to protect the interests of investors and ensure fair and
transparent transactions in the capital market. SEBI regulations regulating insider trading,
disclosure requirements, and codes of conduct cover many aspects of corporate behavior. To
detect and prevent market manipulation and fraudulent activities, SEBI monitors stock
exchanges, securities brokers, and other market intermediaries. SEBI enforces strict regulations
to protect investors’ interests, requiring companies to comply with corporate governance

policies that provide shareholders with sufficient information.

MINISTRY OF CORPORATE AFFAIRS (MCA)

The MCA, as the highest authority regulating corporate governance in India is responsible for
the application of company law as well as ensuring corporate compliance. The registration of
businesses in India and their regulation for compliance with the law is under the MCA's
purview. The MCA formulates and modifies company law, such as the Companies Act, in order
to keep the legal regime up to date and to deal with future issues. The MCA supervises company
disclosure regulation, accounting standards and corporate compliance while also carrying out

oversight over financial reporting.

ANTI-CORRUPTION LAWS IN INDIA

Anti-corruption laws play a very important role in India’s intricate and dynamic legal system.
The legal regime against corruption encompasses various dimensions, from rigid laws,
proactive agencies, to international alliances. Understanding these laws is not only legally
important, but it is integral to individuals and enterprises acting ethically and maintaining the
economic and social fabric of the nation. The following are the major Anti-Corruption Law

presently existing in India’.

PREVENTION OF CORRUPTION ACT (POCA), 1988
Prevention of Corruption Act (POCA), 1988 was enacted in India in 1988 with the objective
of consolidating all statutes pertaining to offenses by public officials. Initially, POCA did not

encompass any laws addressing bribery, focusing instead on the criminalization and

5 Daizy Thakur, “The Anti-Corruption Armoury in India”, 3, Indian Journal of Integrated Research in India, 1
(2023).
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prosecution of bribe-taking. Although the initial Sections 7 to 11 of the POCA made various
corrupt acts of public officials and intermediaries seeking to influence public officials illegal,
the POCA did not specifically cover bribers or private parties engaged in corrupt activities. The
primary intention of the Act was to criminalize bribery and proceeds of crime obtained through
public officials in the interests of combating corruption in a country’s civil service. The
landmark case in Indian jurisprudence, Central Bureau of Investigation, Bank Securities &
Fraud Cell v. Ramesh Gelli & Ors., determined that even people involved in the private banking
and finance sector, like the chairman and directors, could fall under the definition of “public
servant’ in the POCA, considerably extending the reach of the Act®. In 2018, major reforms to
the Prevention of Corruption Act were an important milestone in the fight against corruption.
The Act now reformulates many definitions of and aims at many types of corruption, not least
bribery, but also includes the abuse of power for the purpose of illegal enrichment. One notable

reform is the extension of the Act to tackle attempted bribery.

FOREIGN CONTRIBUTION REGULATION ACT (FCRA), 2010

In India, the FCRA is a significant law that was deliberately intended to monitor, govern and
regulate foreign donations and transactions. It was designed with a specific objective of
stopping any disallowed foreign influence and monitoring donations made by designated
individuals set out in the law. These designated individuals include respected judges, civil
servants, government officials, members of State and National Legislatures, and persons from
a variety of political parties. The law has a broad geographical scope, and applies to all of India.
It applies to Indian citizens living abroad who facilitate the receipt of foreign donations, for the

benefit of the individuals described above.

LOKPAL AND LOKAYUKTAS ACT, 2013

After a lengthy discussion and debate, the legislation received honorable assent from the
President of India, thereby marking a new phase of anti-corruption efforts in the country. It was
then printed in the Gazette on January 1, 2014, and later became law. The Lokpal and
Lokayuktas Act aimed to establish independent authorities, at the Central and State levels.
Known as Lokpal at the national level and Lokayukta at the state level, these authorities were

tasked with the difficult responsibility of cutting corruption in the public sector. Prior to the

6 Central Bureau of Investigation, Bank Securities & Fraud Cell v. Ramesh Gelli & Ors., Crl. App. 1077-1081
of 2013.
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enactment of this federal law, many states had already begun this process by establishing laws
and creating Lokayuktas in their states, which was significant. The legislation provided the
Lokpal and Lokayuktas the surface to investigate allegations of wrongdoing by public officials.
The broad reach of this law is significant in that it covers the Prime Minister of India with some
clear exceptions, including subjects of international relations, atomic and space issues, and
matters of public order. The Act covers all officers and employees of Groups A, B, C, and D

of the government to ensure comprehensive coverage in its approach to all tiers of bureaucracy.

PREVENTION OF MONEY LAUNDERING ACT (PMLA), 2002

When it comes to India's battle with corruption, the PMLA is a vital and robust legislation.
This law, viewed as the most efficient in its class, provides a solid basis to investigate and
prosecute money laundering offenses. The Enforcement Directorate of India, sometimes
referred to as ED, is mainly tasked with implementing the PMLA. One of the most attractive
aspects of the PMLA is its provision, which authorizes the Enforcement Directorate to attach
and confiscate properties of the accused and their associates at the earlier stages of the
investigation. Remarkably, this can happen even before a conviction is obtained. If such
associated properties are found to be linked to unlawful activity and individuals accused of an
offense, they can be permanently confiscated. A Special Court is responsible for holding the
confiscated property and can return it after due process if the property is confirmed to be valid

and lawful’.

CENTRAL VIGILANCE COMMISSION (CVC) ACT, 2003

All anti-corruption entities operating in the country, including the CBI, are under the direct
supervision of the CVC, a major institution created by the Central Government within the Act.
It is considered to be more than a surveillance entity, but also, an important think tank for the

Central Government.

The CVC serves as a national anti-corruption entity's focal point for strategic planning and
direction of execution of strategic policy. Under the aegis of the POCA, 1988, CVC has several
responsibilities. The most central of these is the responsibility of investigating any complaints

against public servants thoroughly. These investigations, which are conducted under the strict

7 Enforcement Directorate (ED). (2023). Money Laundering and Financial Crime Reports.
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guidelines of the Act, are central to the ability of public servants to retain their integrity, and

ensure there is no corruption in the executive arm of government.

5.CHALLENGES IN IMPLEMENTING EFFECTIVE CORPORATE GOVERNANCE
An independent board of directors is one of the real opportunities for obstacles to effective
corporate governance practices. In several instances, boards of directors are controlled by
insiders or interested stakeholders. This often complicates independent decision-making from
the sole reason of having so many board leadership roles. Companies often tend to face proxy
fights or shareholder activism, among many other problems, and each one of these, can disrupt
the company's established governance structure. In fact, activist investors can often cause an
emphasis to create short-term profit at the sacrifice of long-term value creation; and undermine
the fundamental good governance aspects. Effective governance also requires effective risk
management for each organization to assess, identify, and manage risks; but several
organizations are often unable to adequately do this, and therefore the organizations put
themselves in the pathway of unknown crises or compliance failures. There is also potentially
a lack of transparency at play, where communication does not occur between management,
boards, and shareholders. When organizations do not have access to factual, timely, and
unequivocal information; then the organization will struggle to gain trust and confidence
provisions with stakeholders. Lastly, a company that does not communicate effectively a strong
ethical culture will also raise governance concern implications. When ethical values are not
assimilated within the culture of the organization, it can create complications when it may need

behaviors consisting with ethical duties or legal obligations.

6.CHALLENGES SPECIFIC TO COMPLIANCE WITH ANTI-CORRUPTION LAWS
IN INDIA

In order to comply with anti-corruption legislation in India, you need to negotiate several
complex regulations in plain the PoCA, 1988 and the Companies Act, 2013. For businesses, it
is often challenging to understand and comply with these rules. The prevalence of a cash
economy can exacerbate bribery and corruption risk for Indian businesses. Compliance with
anti-bribery legislation requires businesses to put in place both internal controls and appropriate
due diligence to recognize and mitigate those risks. Compliance with anti-corruption laws in

India may create complicated challenges for businesses that operate worldwide as a part of
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their business strategy. The extraterritorial reach of laws such as the Foreign Corrupt Practices

Act of the United States adds a further layer of complexity®.

7.LEGAL STRATEGIES FOR EFFECTIVE CORPORATE GOVERNANCE

Besides being ethically imperative, companies have a legal obligation to comply with anti-
corruption laws to manage their reputation for honesty and trust. Legal strategies are crucial to
ensure compliance with these laws. These strategies have the benefit of providing a thorough
understanding of the regulatory environment, enabling companies to navigate complexity and
align their activities with the law. By implementing clear standards, processes, and risk
mitigation strategies, the companies insulate themselves from wrongdoing. These strategies
serve as safeguards, protecting organizations from punishments from the legal system while

safeguarding ethical standards.

Legal advisers and compliance officers are at the forefront of corporate governance, in charge
of interpreting anti-corruption laws and putting them into practice. Legal advisers use their
depth of legal expertise to provide professional guidance to ensure that business activities
remain in compliance with the law. Compliance officers, on the other hand, are internal
monitors, observing activity, identifying any infractions, and recommending corrective actions.
Together they form a critical partnership that strengthens the corporate governance framework

and reduces legal risk’.

8.CONCLUSION

Strong corporate governance and strict anti-corruption legislation serve to build a thriving and
ethical business environment in the field of corporate integrity. These components must work
in harmony so that legal compliance can become an environment where ethical conduct
permeates all aspects of business. India's anti-corruption legislation requires effective corporate
governance that incorporates the multiple values of openness, accountability, and ethical

rectitude. These components working together lay the foundation for businesses to grow while

8 Marc Alain Bohn, Collmann Griffin, Uche Ewelukwa Ofodile, “Anti-Corruption”, 53, Year in Review: An
Annual Survey of International Legal Developments and Publications of the ABA Section of International Law,
347 (2018).

9 Alexey Kurakin & Alexander Sukharenko, “Anti-Corruption in the BRICS Countries”, 5, BRICS Law Journal,
56 (2018).
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creating trust among stakeholders and enhancing the reputations of businesses as good

corporate citizens'’.

India has made strides in the alignment of corporate governance standards with laws on
anticorruption; however, constant reform is necessary. As the legal framework is reviewed and
routinely updated, the legal framework can remain responsive to altered business environments
and strengthen this relationship even further!!. In addition, routine and thorough reviews of the
law can help identify ambiguities and loopholes, leading to greater clarity and enforceability
of the rules. As part of the strive toward a legal system that is more transparent in the legislative
processes, an effort can be made to invite public engagement, along with soliciting and
providing a range of perspectives for a more animated, vibrant legal framework. At the same
time, the corporations themselves must actively monitor their own actions. Initiating a culture
of compliance and ethics can be established through investments in comprehensive, ongoing
training to employees, stakeholders, and leaders. Furthermore, the adoption of innovative
technology such as blockchain and artificial intelligence can revolutionize the systems for
monitoring and enforcing compliance with the laws. Along with the improved compliance with
legislative duties, those suggestions, conditions, and/or legislation have the potential to raise

standards of corporate governance to levels not previously recognized!?.
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