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ABSTRACT 

The rapid expansion of international commercial arbitration has transformed arbitration into 

the preferred mechanism for resolving cross-border commercial disputes. Built upon the 

principles of party autonomy, procedural flexibility, confidentiality, and minimal judicial 

intervention, arbitration seeks to provide an efficient alternative to traditional litigation. 

However, the arbitrability of disputes involving allegations of fraud continues to remain one of 

the most contested issues in contemporary arbitration jurisprudence. The tension becomes 

particularly significant when allegations of “serious fraud” intersect with concerns of public 

policy, criminality, and the sovereign functions of the State. While modern arbitration-friendly 

jurisdictions such as the United Kingdom, Singapore, and the United States increasingly favour 

the arbitrability of fraud-related disputes, the Indian legal position has evolved inconsistently 

through fluctuating judicial interpretations. 

This article critically examines the concept of serious fraud in international commercial 

arbitration through a comparative analysis of India and leading foreign jurisdictions. It analyses 

the relationship between fraud, public policy, and arbitrability, while evaluating whether 

criminal allegations should automatically exclude disputes from arbitration. The article argues 

that India must adopt a more coherent and internationally aligned approach that preserves 

public interest without undermining the efficacy and finality of arbitration. 

Keywords: International Commercial Arbitration, Arbitrability, Serious Fraud, Public Policy, 

Party Autonomy. 

INTRODUCTION 
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The increasing globalization of trade, investment, and cross-border commercial transactions 

has significantly contributed to the rise of international commercial arbitration as the preferred 

method of dispute resolution. Arbitration has emerged as a mechanism capable of addressing 

the demands of modern commerce by offering neutrality, procedural flexibility, confidentiality, 

expertise-driven adjudication, and comparatively speedy resolution of disputes. Unlike 

traditional litigation, arbitration is fundamentally rooted in party autonomy, enabling parties to 

determine the governing law, seat of arbitration, procedural rules, and composition of the 

arbitral tribunal according to their mutual agreement. Consequently, arbitration has evolved 

into an indispensable component of the global commercial legal framework. 

The modern arbitration regime is strongly supported by international instruments such as the 

New York Convention and the UNCITRAL Model Law, both of which encourage minimal 

judicial intervention and emphasize the enforceability of arbitral awards across jurisdictions. 

[1] As nations increasingly compete to establish themselves as arbitration-friendly 

jurisdictions, courts around the world have generally adopted a pro-enforcement and pro-

arbitration approach. Nevertheless, despite this global movement towards arbitral autonomy, 

disputes involving allegations of fraud and criminal misconduct continue to occupy a 

controversial position within arbitration law. 

The issue of arbitrability of fraud lies at the intersection of private dispute resolution and public 

justice. Arbitration is traditionally designed to resolve disputes concerning private rights and 

commercial obligations, whereas allegations of fraud often invoke concerns relating to 

criminality, public policy, and sovereign authority. [2] This conflict has generated considerable 

judicial uncertainty regarding whether disputes involving fraud should remain within the 

domain of arbitral tribunals or be exclusively adjudicated by courts. The controversy becomes 

more pronounced in cases involving allegations of “serious fraud,” where courts frequently 

perceive the dispute as extending beyond a mere contractual disagreement into matters 

affecting public interest and the administration of justice. 

Historically, courts in several jurisdictions displayed reluctance in referring fraud disputes to 

arbitration, primarily on the ground that arbitral tribunals lacked the procedural authority and 

public legitimacy required to adjudicate serious allegations involving deceit, forgery, or 

criminal conduct. [3] However, international arbitration jurisprudence has gradually shifted 

toward a more liberal and arbitration-friendly approach. Jurisdictions such as the United 

Kingdom, the United States, and Singapore increasingly recognize that the mere existence of 
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fraud allegations should not automatically render a dispute non-arbitrable, particularly when 

the underlying dispute remains civil and commercial in nature. [4]  

The Indian position on the arbitrability of fraud has undergone substantial transformation over 

the past decade. Earlier judicial decisions adopted a restrictive approach by treating fraud as 

inherently unsuitable for arbitration. However, subsequent rulings attempted to narrow this 

exclusion by distinguishing between “simple fraud” and “serious fraud.” [5] Despite these 

developments, Indian jurisprudence continues to suffer from conceptual ambiguity regarding 

what constitutes “serious fraud” and under what circumstances such disputes become non-

arbitrable. The absence of a clear statutory framework has resulted in inconsistent judicial 

interpretation and has also enabled parties to strategically invoke criminal allegations and 

initiate parallel proceedings to avoid or delay arbitration. 

CONCEPTUAL FRAMEWORK: ARBITRABILITY AND FRAUD 

Arbitrability refers to the legal capability of a dispute to be resolved through arbitration. It 

determines whether parties may validly submit a dispute to a private adjudicatory forum rather 

than a court of law. Arbitrability is generally classified into two dimensions: 

1. Subjective Arbitrability - relating to the capacity of parties to arbitrate. 

2. Objective Arbitrability - relating to the nature of disputes capable of arbitration. 

The primary concern surrounding fraud lies in the fear that arbitral tribunals lack coercive 

powers comparable to courts. Questions involving forgery, fabrication of evidence, money 

laundering, corruption, or large-scale deceit often require extensive evidentiary procedures and 

public accountability. [6] Courts therefore believed that such disputes should remain within 

judicial control. 

The conceptual framework for the topic “Serious Fraud and International Commercial 

Arbitration: Comparative Trends and the Indian Dilemma” is built around the interaction 

between arbitrability, party autonomy, and the characterization of fraud as either simple or 

serious. At its heart lies the distinction that while many international-arbitration-friendly 

jurisdictions treat fraud-related disputes as arbitrable whenever the arbitration agreement itself 

is not alleged to be fraudulent, India has developed a more cautious approach by reserving 

certain categories of serious fraud, those touching public order, third-party rights, or criminal 

law, for scrutiny or determination by courts. [7] This bifurcation reflects a broader tension 

between the pro-arbitration values of efficiency, party choice, and minimal judicial 
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intervention, and the domestic insistence on preserving public-law control over grave forms of 

misconduct. [8] 

Many Model Law-based and common-law jurisdictions confine judicial review to limited 

grounds, allowing tribunals to investigate and decide on the merits of fraud-related claims, 

while resorts to criminal courts or parallel proceedings are kept to exceptional cases of 

corruption or manifest public-policy violations. [9] This approach boosts the legitimacy and 

attractiveness of international commercial arbitration as a self-contained, efficient 

dispute-resolution mechanism, even in morally sensitive contexts. 

In contrast, the Indian dilemma arises from the co-existence of reformist arbitration policy, 

aimed at positioning India as a credible ICA-friendly hub and a deeply rooted judicial tradition 

that views serious fraud as a matter of public order rather than a purely private contractual 

dispute. Indian courts have gradually moved from a near-blanket exclusion of fraud disputes 

from arbitration toward a rights-in-rem / rights-in-personam distinction, yet many lower-level 

courts still tend to treat serious-fraud allegations as non-arbitrable, thereby stalling or diluting 

arbitral proceedings. This creates uncertainty for foreign investors and parties, who may find 

themselves caught between an international-style arbitration clause and a domestic-law-driven 

judicial firewall around serious fraud. [10] Finally, the framework situates the Indian dilemma 

within the broader context of cross-border enforcement and anti-corruption norms. Under the 

New York Convention, awards involving serious misconduct or corruption may face challenges 

or refusals of enforcement on public-policy grounds, which pushes both arbitral tribunals and 

courts to adopt clearer, consistent standards for assessing fraud. [11]  

COMPARATIVE JURISDICTION ANALYSIS 

A comparative jurisdiction analysis of “serious fraud and international commercial arbitration” 

examines how different legal systems conceptualise the arbitrability of fraud-related disputes, 

the jurisdictional role of courts, and the treatment of serious fraud in cross-border settings, with 

a sharp focus on India’s evolving position. 

In many common-law and New York-Convention-compliant jurisdictions (such as the UK, 

Singapore, and certain Model Law-based states), fraud-linked disputes are generally treated as 

arbitrable as long as the underlying arbitration agreement is not itself alleged to be vitiated by 

fraud; tribunals wield broad discretion to admit and evaluate fraud claims, while courts adopt 

a narrow, deferential review limited mostly to questions of jurisdiction and public-policy. These 

jurisdictions emphasise party autonomy, separability, and procedural flexibility, allowing 
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sophisticated evidentiary tools, expert-driven fact-finding, and even parallel cooperation with 

criminal or regulatory bodies when necessary. [12] 

In contrast, Indian jurisprudence on serious fraud has followed a more oscillating and cautious 

trajectory, historically distinguishing between simple (civil, rights-in-personam) fraud 

and serious (public-order, rights-in-rem) fraud, with the latter often channelled away from 

arbitration toward courts or criminal authorities. [13] Recent Supreme Court decisions such 

as Vidya Drolia and N.N. Global have moved India toward a more arbitration-friendly stance-

recognising that serious fraud can still be arbitrable unless it implicates rights in rem or 

undermines the very validity of the arbitration clause yet many trial-court practices and 

procedural uncertainties preserve a “dilemma” in practice. 

Aspect India 
Other arbitration-friendly 

jurisdictions 

Arbitrability of 

fraud 

Civil fraud increasingly 

arbitrable, but serious fraud 

often kept out of arbitration. 

Most fraud-related disputes arbitrable 

unless the arbitration clause itself is 

fraudulent. 

Role of courts 
Courts frequently intervene 

when serious fraud is alleged. 

Courts defer to tribunals and review 

only on narrow grounds. 

Public-policy 

use 

Public-policy ground used 

broadly to set aside or refuse 

enforcement. 

Public-policy used narrowly, only for 

extreme violations. 

 

Fig. 1: India vs. Other Jurisdictions on Serious Fraud in ICA 

Finally, a comparative analysis reveals that India’s approach sits at the intersection of stricter 

domestic-public-policy traditions and growing international expectations of efficiency and 

harmonised enforcement under the New York Convention. [14] While liberal-arbitration 

regimes tend to localise fraud-based challenges within the arbitral process (subject to later 

public-policy review on enforcement), India’s residual judicial-criminal-law bias introduces 

jurisdictional friction, especially when serious-fraud allegations spill across borders or trigger 
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multi-forum parallel proceedings. This comparative lens helps isolate India’s unique 

“dilemma”: reconciling its aspiration to become a leading international arbitration hub with a 

domestic legal culture that continues to treat serious fraud as a matter deeply entwined with 

public order and criminal-law control. 

PUBLIC POLICY & ENFORCEMENT 

A section on “Public Policy & Enforcement” in the context of serious fraud and international 

commercial arbitration focuses on how domestic and international notions of public 

policy shape the recognition and enforcement of arbitral awards, especially where fraud 

particularly serious fraud is alleged. [15] Under the New York Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards, enforcement may be refused only under narrow 

grounds, one of which is that the award is “contrary to the public policy of that country,” 

making this clause a key control valve on arbitral outcomes. Many States interpret this 

public-policy exception restrictively, insisting that it should not become a general “back-door” 

review of the merits, but reserved for cases that shock the conscience of the enforcement 

jurisdiction or violate fundamental legal principles. 

In comparative perspective, liberal arbitration-friendly jurisdictions tend to channel 

fraud-based objections into the arbitral process itself (e.g., through evidentiary procedures or 

annulment at the seat), and then insist that enforcement courts apply public-policy only 

for manifest violations such as corruption, violation of due process, or decisions that undermine 

core rule-of-law standards. [16] By contrast, India’s domestic public-policy doctrine, especially 

under the Arbitration and Conciliation Act, 1996, has historically been broader, allowing courts 

to refuse enforcement or set aside awards on grounds such as patent illegality or serious 

fraud affecting public interest, even after the award is rendered. This has led to concerns that 

Indian courts may use public-policy as a “sword” to reopen substantive awards rather than a 

narrow “shield” protecting fundamental values, creating uncertainty for foreign parties. 

For serious-fraud allegations specifically, the enforcement stage becomes particularly 

sensitive. If an arbitral tribunal has found serious fraud but the losing party claims the tribunal 

ignored overwhelming evidence or violated mandatory criminal-law prohibitions, enforcement 

courts may be tempted to re-examine the facts; however, these risks undermining the finality 

and autonomy the New York Convention aims to secure. A balanced approach emerging in 

modern case law is to allow enforcement courts to scrutinise how the tribunal dealt with fraud 

(procedural fairness, opportunity to present evidence, absence of corruption), rather than to 
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re-decide the fraud claim itself, unless the award is plainly incompatible with the enforcement 

State’s core public-order norms. In the Indian context, this means aligning the domestic 

public-policy standard with the international trend treating serious-fraud-related enforcement 

objections as exceptional, fact-specific, and narrowly construed, so that India’s commitment to 

international commercial arbitration is not undercut by overly broad judicial intervention at the 

enforcement stage. [17] 

RECOMMENDATIONS 

1. Clarify law on fraud-arbitrability: Amend or authoritatively interpret the Arbitration 

and Conciliation Act to confirm that civil fraud is generally arbitrable unless 

the arbitration agreement itself is vitiated and to codify a clear threshold for “serious 

fraud.” 

2. Limit judicial stays: Courts should refrain from routinely staying arbitration on 

serious-fraud allegations; criminal-law consequences should remain with criminal 

courts, while civil-law fraud-liability is decided by the tribunal. 

 

Fig. 2: Recommendations 

3. Narrow public-policy ground: Restrict use of “public policy” in enforcement and 

setting-aside to manifest violations (corruption, denial of due process, 

shock-to-conscience cases), not as a back-door merits review of fraud-related awards. 

Recommendations

Boost 
harmonisation 

and 
predictability

Narrow 
public policy 

ground

Limit judicial 
stays

Strengthen 
procedural 
safeguards

Clarify law 
on fraud-

arbitrability
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4. Strengthen procedural safeguards: Arbitral institutions should adopt clear rules on 

document production, expert evidence, and handling of fraud-related corruption, 

enabling tribunals to robustly address serious-fraud claims within the arbitration. 

5. Boost harmonisation and predictability: Issue inter-institutional guidelines to align 

courts, tribunals, and enforcement authorities on a consistent, India-aligned approach 

to serious-fraud-linked awards, enhancing finality and cross-border enforceability. 

 

CONCLUSION 

The intersection of serious fraud and international commercial arbitration has transitioned from 

absolute non-arbitrability toward a pro-enforcement global consensus. Historically, national 

courts guarded fraud allegations jealously, viewing public policy and criminal undertones as 

matters exclusive to sovereign judiciaries. Modern comparative trends in leading arbitral seats 

such as London, Singapore, and Hong Kong demonstrate a decisive shift. These jurisdictions 

prioritize party autonomy and the doctrine of separability. They treat fraud not as an automatic 

escape hatch from arbitration, but as a complex contractual dispute that sophisticated tribunals 

are fully equipped to adjudicate. Consequently, the global standard now demands clear, 

unequivocal evidence to impeach an arbitral clause, ensuring that mere allegations cannot be 

weaponized to frustrate valid dispute resolution agreements. 

India’s approach to this global evolution reveals a complex legal dilemma marked by persistent 

jurisprudential swings. For decades, Indian courts grappled with a deep-seated suspicion of 

arbitrating fraud, alternating between strict judicial intervention and pro-arbitration restraint. 

Landmark rulings from Ayyasamy to Avitel and Vidya Drolia sought to resolve this friction by 

distinguishing between "simple" fraud and "serious" fraud that permeates the entire contract. 

However, the practical application of these tests remains problematic. The temptation to bypass 

arbitration by dressing up civil breaches as complex criminal fraud continues to clog Indian 

dockets. This persistent ambiguity exposes a systemic conflict between India's ambition to 

become a premier global arbitral hub and its deeply rooted judicial instinct to retain oversight 

over matters involving public interest and economic wrongdoing. 

Resolving the Indian dilemma requires aligning domestic legal frameworks with international 

best practices through precise statutory clarity and judicial discipline. India must decisively 

minimize judicial intervention at the pre-referral stage, leaving the complex evaluation of 
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serious fraud to the specialized expertise of the arbitral tribunal under the principle of 

competence-competence. National courts should shift their primary oversight role to the post-

award stage, intervening only if an award actively violates public policy or masks systemic 

criminality. True harmonization demands a legal ecosystem where allegations of fraud are met 

with rigorous arbitral scrutiny rather than immediate judicial rescue. Embracing this approach 

will allow India to safeguard its public policy interests while assuring the global business 

community of a predictable, sophisticated, and enforcement-friendly legal environment.  
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