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THE GREEN RIGHT OF ARTICLE 21

YADHUNAND VEERA
INTRODUCTION

Article 21 of the Indian constitution guarantees protection of life and personal liberty by stating
that, “No person shall be deprived of his life or personal liberty except according to procedure
established by law”.' This straightforward statement has developed over the years into one of
the most dynamic and broadly interpreted clauses in constitutional law. Among its various
dimensions, the green right, i.e., "The right to a clean and healthy environment", has grown
into one of the crucial and progressive aspects of Indian environmental jurisprudence. It has

acquired a new importance and urgency as India faces growing environmental challenges.
JUDICIAL RECOGNITION

The judiciary has interpreted the right to life as not only a mere animal existence but also
including the right to live with human dignity.? This interpretation made it possible to include

environmental quality as a basic requirement for living a respectable life.

Rural Litigation and Entitlement Kendra v. State of Uttar Pradesh® (popularly known as the
Dehradun Quarrying Case) was the first case to recognize the right to a clean and healthy
environment, in which the Supreme Court ordered the illegal mining to cease under the
Environment (Protection) Act, 1986.* Over the years, this right has been broadly interpreted by
the courts to include various aspects, such as a pollution-free environment’, access to clean

water and air®, hygienic surroundings’, and ecological balance.

" INDIA CONST. art.21.

2 Maneka Gandhi v. Union of India, 1978 AIR 597.

3 Rural Litigation and Entitlement Kendra v. State of Uttar Pradesh, 1989 AIR 594.

* Press Release, Government of India, Environment Protection under Constitutional Framework of India,
(June.04, 2014), https://www.pib.gov.in/newsite/printrelease.aspx?relid=105411

S M.C. Mehta v. Union of India, AIR 1987 SC 1086.

¢ Subhash Kumar v. State of Bihar and Ors, AIR 1991 SC 42.

7 Virender Gaur v. State of Haryana, (1995) 2 SCC 577.
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CONSTITUTIONAL SAFEGUARDS OF CLEAN AND HEALTHY ENVIRONMENT

Apart from Article 21 of the constitution, which implicitly safeguards the right to a clean and
healthy environment, two other provisions that were added by the 42nd Constitutional
Amendment Act of 1976 that explicitly talk about environmental protection, such as the

following:

Article 48A - The State shall endeavour to protect and improve the environment and to

safeguard the forests and wildlife of the country.

Article 51A(g) - It shall be the duty of every citizen of India to protect and improve the natural
environment including forests, lakes, rivers and wildlife, and to have compassion for living

creatures.
ENVIRONMENTAL PRINCIPLES ROOTED IN THE CONSTITUTION

There are few environmental principles that, although not explicitly stated in the constitution,
have been interpreted by the courts and consistently applied as part of Article 21, Article 48A,
and Article S1A(g).

1. SUSTAINABLE DEVELOPMENT

Development that meets the needs of the present without compromising the ability of

future generations to meet their own needs.®

2. POLLUTER PAYS PRINCIPLE
An individual or business will have to pay a fine or penalty to fix the damage they did
to the environment.’

3. PRECAUTIONARY PRINCIPLE
When there is a substantial threat of damage to the environment, lack of scientific
evidence shall not be used as a reason for postponing measures to prevent
environmental degradation."

4. PUBLIC TRUST DOCTRINE

8 Report of the World Commission on Environment and Development: Our Common Future, (1987),
https://sustainabledevelopment.un.org/content/documents/5987our-common-future.pdf

° Rupal Dhull, PRINCIPLES GOVERNING ENVIRONMENTAL LAW, (Feb.20,2024),
https://knowledgesteez.com/2024/02/principles-governing-environmental-law/

1 Report of the United Nations Conference on Environment and Development, (1992), Vol I,
https://www.un.org/esa/dsd/agenda21/Agenda%2021.pdf
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This doctrine compels the state to act as the trustee of all the natural resources and to
protect them from degradation and destruction. It also guarantees equal access of those
resources to the public in a sustainable way."

5. INTER-GENERATIONAL EQUITY
This principle emphasizes that every generation—i.e., present, past, and future should
use their natural resources sustainably in a way that allows other generations to use

those resources.
THE ROLE OF PUBLIC INTEREST LITIGATION (PIL)

India’s liberalized approach to PIL has expanded the scope of locus standi'? as it allowed its
citizens, environmental activists, and NGOs to file a case, even though not an aggrieved party,
on behalf of public safety to safeguard collective rights, including the right to a clean and
healthy environment. This judicial expansion transformed courts and tribunals into forums of

environmental justice.

Environmental degradation often affects marginalized and poor communities, who may lack
the resources and awareness to seek legal redress. PIL plays a crucial role by ensuring that

those concerns have been addressed.
CHALLENGES AND REALITIES

Even though there are various constitutional provisions, statutes, and judicial interventions,

implementation often lags due to multiple aspects, such as:

1. Poor enforcement mechanisms of pollution control boards and environmental
departments.
ii.  Lack of public awareness and participation in Environmental Impact Assessments. "
iii.  Conflicting tension between economic development and environmental protection.

iv.  Environmental clearances are often influenced by political and industrial pressures.

CONCLUSION

! Rupal Dhull, PRINCIPLES GOVERNING ENVIRONMENTAL LAW, (Feb.20,2024),
https://knowledgesteez.com/2024/02/principles-governing-environmental-law/

12 Sakshi Mishra et al, ‘Impact of liberalisation of locus standi on social justice in international human rights:
analytical study’, IIFMR, Vol 5, Issue 4, (2023).

" Ejikeme Johnson Kanu et al, ‘PUBLIC PARTICIPATION IN ENVIRONMENTAL IMPACT ASSESSMENT
(EIA): A CRITICAL ANALYSIS’, (2018), pp.7-12, DOI: 10.23968/2500-0055-2018-3-1-7-12.
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The acknowledgment of the Green Right under Article 21 is a landmark moment in India's
constitutional and environmental history. It expresses the belief that a clean and healthy

environment is a fundamental right, necessary for life, health, dignity, and well-being.

As environmental degradation rises around the world, the judiciary's interpretation of
incorporating clean and healthy environment into the right to life provides a compelling
example of environmental constitutionalism. For this right to be truly impactful, it must be

extended beyond the courts and into legislation, public action, and individual accountability.



