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WHO TRULY OWNS TOMORROW’S PROPERTY:
UNDERSTANDING VESTED AND CONTINGENT INTERESTS

Vishakha Chayal

INTRODUCTION

In India, the issue of property right goes to a much wider range, beyond the current happening,
into the future, into ownership at the cost of enjoyment. This poses a basic legal conundrum:
what of the property that is sold so that one can enjoy them in the future, who actually owns
that piece of property now? Is possession only conditional or is it vested possession inchoate
only, to be perfected when time arrives?

Transfers of property in future tend to introduce interests which are only to arise in the future.
There are two broad types of such interests as indicated in Transfer of Property Act'; the vested
and contingent interests. It is important to distinguish them as they establish whether the right
is sure or only anticipatory, whether one has title in the meantime and what happens on a death
of the transferee or failure of condition. Generally speaking, in a vested interest, the beneficiary
will have a clear right (although he may not receive it immediately), whereas contingent interest
will only crop up in the future, the event being uncertain, and may never come to pass’.
VESTED INTEREST: THE RIGHT THAT’S ALREADY YOURS (EVEN IF
ENJOYMENT IS LATER)

A vested interest occurs where an interest is generated in favour of a person as a result of a
transfer that has no uncertain contingency. Section 19 of the Transfer of Property Act, 1882
leads to the creation of a vested interest when transferee has an interest made without any
measure of time mentioned, or time is expressed as forthwith or upon the occurrence of some

event which must happen unless contrary intention is shown.

! Transfer of Property Act, 1882
2 Vested Interest in Property Law, Drishti Judiciary https://www.drishtijudiciary.com/ttp-transfer-of-property-
act/vested-interest.
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Example: A conveys property to B when he or she reaches 21 years, the interest settles in spite
of the fact that B may not enjoy the same until maturity later in life.

Most importantly, this interest is not conditional; it is just deferred in enjoyment. A present and
certain right is obtained by the transferee, but he is not entitled to the enjoyment of the interest,
till the event happens which is required by it.

Notably, death of the transferee prior to possession does not kill an interest vested. An interest
gives rise to a vested right in respects that a vested interest, as one commentator defines it, is
one which, in common usage and legal theory, gives rise to a present right, that is, one that is
transferrable and heritable®.

Vested interest is characterized by the ability to be transferred; to be inherited and it is
enforceable against third parties- which is to highlight its permanence in law. There are certain
courts like Lachman Lal Pathak v. Baldeo Lal Thathwari,* unequivocally held that delayed
enjoyment does not undermine the right’s vested character
CONTINGENT INTEREST: A FUTURE RIGHT HANGING BY A THREAD
A contingent interest, conversely, is one whose creation awaits upon the occurrence of some
uncertain event in the future and, until such event happens, the interest only boasts of an
expectation. In section 21 of Transfer of property Act, it states that a contingent interest is
interest created to begin to be in effect when there is an event that has been specified as an
event of an uncertain kind or when there is no event of an uncertain kind’. The transfer can
simply be read as: “The individual is to receive the property in case of an event occurrence.”
Until such time or possibly ever, he or she does not have an enforceable title but rather an
expectancy®. The main justification is that a contingent interest is based on an uncertain
condition and unless fulfilled, or becomes impossible, will not vest.

Example: A conveys property to B on condition that B shall marry C, B has not a present
entitlement but a contingent one only, that is, the entitlement may never arise in case the

condition is not satisfied.

® Vested and Contingent Interest under the Transfer of Property Act 1882, (Mar. 21, 2025),
https://www.alec.co.in/show-blog-page/vested-and-contingent-interest-under-the-transfer-of-property-act-1882 I
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> Supra note 3
¢ Difference Between Vested And Contingent Interest, (Nov. 13, 2024), https://restthecase.com/knowledge-
bank/difference-between-vesled-and-Conlingenl-inleresl.I
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In case the specified event never occurs, or becomes impossible, the interest will die.
Commentators observe that in the event of death of the transferee prior to materialization of
contingency, then the contingent interest does not vest and lapses’.

Example: A conveys to B land upon condition that B shall marry X; in this case, it is only a
contingent interest which B will obtain, until he shall actually marry X. In the event the B never
marries X or predeceases the same, the gift is also void and the property goes back to the

original owner.

COMPARING VESTED VS. CONTINGENT INTERESTS?

Aspect Vested Interest Contingent Interest

Statutory Basis Section 19 of the Transfer of Section 21 of the Transfer of
Property Act, 1882 Property Act, 1882

Existence of Right The right is  created |The right is created only upon
immediately, though the fulfilment of a specified

enjoyment may be deferred |uncertain condition

Certainty of Ownership Ownership is certain and not |Ownership is uncertain and
dependent on any condition |subject to the occurrence of a

precedent condition precedent

Condition for Vesting  |[No condition precedent is |Depends on an uncertain future
required, or event is certain levent (e.g., marriage,

(e.g., death of a life tenant)  |graduation, birth)

Transferability Transferable and can be sold, Not generally transferable as it
gifted, or mortgaged is a mere expectancy until

condition is fulfilled

Transmissibility upon Passes to legal heirs or [Does not pass on death if
Death representatives even if the condition remains unfulfilled;

beneficiary  dies  before |lapses entirely

7 Transfer Of Property Topic- Vested And Contingent Interest, (Aug. 5, 2023), https://lawvs.com/articles/transfer-
of-property-topic-vested-and-contingent-interest.l

8 Legal Mantra - Thinking Ahead. Legal Mantra, (Oct. 3, 2024), https://www.legalmantra.net/blog-detail/Vested-
Interests-vs-Contingent-Interests-A-C omparalive-Analysis.I
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enjoyment
Legal Enforceability Creates a present enforceable Does not create a legal right
right until the condition occurs
Valuation and Can be valued and used as Cannot be reliably valued; not
Marketability security (mortgage, |suitable for security or market
collateral) transactions
Example A grants property to B for life, /A grants property to B if B

then to C — C has a vested marries X — B’s interest is

interest contingent

REAL-LIFE STAKES: WHY IT MATTERS WHO OWNS THE FUTURE

A discernment of the nature of whether an interest is vested or contingent has an enormous
influence on the succession of the plan, family settlements, and estate litigation. An example
is where property is delivered in favour of an unborn child, section 20 makes it clear that the
child attains a vested interest, on birth (except where there is the contrary intent), regardless of
having to wait to enjoy it-as to the tax, inheritance or partition consequences.

Hllustration: a property is tested to B on the achievement of 25, other-wise to C. In case B dies
out before being 25, the distribution of the estates will depend on the question of vested interest
or contingent interest, as well as the question as to whether the heirs of B are able to inherit the
property. When the allocation is misclassified, then equitable allocation may be lost and
considered as long litigation.

Early vesting is also offered through an interpretation that is more likely to be accepted by an
Indian court because of the predictability and its judicial deterrence in the Indian courts. The
mechanism of the law is counter-indicative of uncertainty that is moribund and disposed to
transform contingent interests into vested rights where the circumstance is impossible, or

obviously doomed to failure.
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