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ABSTRACT
Adoption is a significant legal and social device for the protection and welfare of children who
lack family support. In India, the subject matter is governed by two coexistent legislative
regimes: the Hindu Adoption and Maintenance Act of 1956 (HAMA)' governing Hindus, and the
Juvenile Justice (Care and Protection of Children) Act of 2015 (JJ Act)?, the secular, state-
regulated mechanism available to all citizens. The dualism of the two legislations has a tendency
to generate inconsistencies, procedural ambiguity, and legal uncertainty. This article offers a
comparative analysis of the two legislative regimes, including their scope, eligibility, procedural
safeguard, and institutional framework. It takes note of significant judicial pronouncements and
discerns prevailing discourses on the rights of single parents', LGBTQ+, and cohabiting partners'
to adopt. It concludes by arguing in favor of the harmonization of adoption law in India towards
a more liberal, child-focussed legal regime aligned with the promotion of constitutional ideals

and international best practice.

INTRODUCTION

Adoption is not a technicality of law—it is a social and human act that gives a child not only a
home, but a future and a family. In a country like India, where tens of millions of children grow
up without the care of their parents, the law is needed to decide how adoption is viewed and

practiced. Yet, for all that it means, the Indian adoption law is far from uniform.

1The Hindu Adoption and Maintenance Act, 1956, No. 78, Acts of Parliament, 1956 (India).
2The Juvenile Justice (Care and Protection of Children) Act, 2015, No. 2, Acts of Parliament, 2015 (India).
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Indian adoption today is regulated by two broad streams of law: the Hindu Adoption and
Maintenance Act, 1956 (HAMA), and the Juvenile Justice (Care and Protection of Children) Act,
2015 (JJ Act). HAMA is religion-specific personal law for Hindus, and the JJ Act is secular,
welfare-based law applicable to all citizens of all religions. The two streams are parallel but in
harmony, leading to confusion, duplication, and implementation gaps.

While both laws aim for the protection of the child's best interest, they differ in terms of
eligibility, legal process, and oversight regulation. As society itself is changing with more
recognition of single parents, gay parents, and domestic partners, these issues of divergence raise
immediate questions of justice and inclusiveness in the law.

This piece attempts to juxtapose the adoption regimes of HAMA and the JJ Act, deconstructing
the working problems, legal issues, and social conundrums that are involved with their co-
existence. It also examines recent judicial pronouncements and policy initiatives, casting a

glance on the way Indian adoption law will shape itself in the immediate future.

THE HINDU ADOPTION AND MAINTENANCE ACT, 1956 (HAMA)

The Hindu Adoption and Maintenance Act of 1956 (HAMA) is one of the composite Hindu
Code Bills intended to codify and modernize India's personal laws after gaining independence.
HAMA, as applied to the followers of Hinduism, Buddhism, Jainism, and Sikhism, imposes a
statutory regime for adoption as per conventional Hindu usage, but in the context of a codified
statute. The statute imposes provisions for both admissibility to adopt and legal consequences
arising out of the adoption act.

Under Section 6 of the Act, validity of adoption is conditional upon the fulfillment of certain
requirements: the adopter must possess the capacity and authority to adopt, whereas the person to
be adopted must be adoptable. Section 7° prescribes that a male Hindu can adopt a child subject
to the rider that he procures the consent of his wife, unless she has renounced the world, has
abandoned the claim to being a Hindu, or is of unsound mind. Similarly, Section 8* prescribes
that a female Hindu can adopt a child but subject to conditions of her being unmarried, divorced,
widowed, or judicially separated from her husband. This gender-based limitation has been

criticized for long as discriminatory and out of sync with social realities.

3The Hindu Adoption and Maintenance Act, 1956, § 7, No. 78, Acts of Parliament, 1956 (India).
4The Hindu Adoption and Maintenance Act, 1956, § 8, No. 78, Acts of Parliament, 1956 (India).
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Section 10° lists who can be adopted—only one Hindu child under the age of 15 years, unless
there is one custom that permits otherwise. Section 11 is another major restriction prohibiting the
adoption of a child of the same sex if there is already an adopted child of the same sex in the
family. These strict conditions have a tendency to restrict the actual practice of adoption under
HAMA.

One of the distinguishing characteristics of HAMA is that it grants the adopted child complete
legal recognition just like a biological child in the areas of inheritance and family rights. The
adoption is irreversible and final upon completion.

Though important, HAMA has been accused of being exclusionary in nature. HAMA applies
strictly to Hindus and does not cover other religious groups unless they opt to convert or fall
under other enactments. Additionally, the lack of a central organization or regulatory body under
HAMA translates into minimal state control, and this raises the stakes for irregular or informal
adoptions.

In the current context where familial forms are shifting, and inclusivity takes precedence—the
Act's dependence on conventional roles and personal law boundaries too often seems out of

touch with modern constitutional ideals such as equality and non-discrimination.

THE JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
The Juvenile Justice (Care and Protection of Children) Act, 2015 (JJ Act) is a progressive change
in India's adoption process for children by creating a secular, rights-oriented, and state-governed
legal system. Unlike the Hindu Adoption and Maintenance Act, which operates on religious lines
and is based on personal law, the JJ Act is open to people of all religions and backgrounds and
hence the sole statute in India to have a uniform pattern of adoption.

The Juvenile Justice (JJ) Act provides for a centralized mechanism of adoption regulation under
the Central Adoption Resource Authority (CARA), a statutory body working under the Ministry
of Women and Child Development. CARA performs registration, assessment, and placement of
children who are suitable for adoption on a national portal named Child Adoption Resource
Information and Guidance System (CARINGS).

The JJ Act process is regulated with care to safeguard the child's interests. The potential adoptees

must register with a registered agency, get a home study assessment, and then be matched with a

5The Hindu Adoption and Maintenance Act, 1956, § 10, No. 78, Acts of Parliament, 1956 (India).
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child. The final adoption decree under the 2021 amendment introduced to accelerate the process
and clear judicial pendency is granted by the District Magistrate.

One of the major pluses of the JJ Act is that it is very inclusive in nature. It permits adoption
even by single parents, widows, and live-in partners, as per guidelines issued by CARA. The Act
permits inter-country adoptions within the scope of the Hague Convention on Protection of
Children and Co-operation in Respect of Intercountry Adoption, to which India is a signatory.

In addition, the JJ Act keeps the child at the forefront of the adoption process. It puts child
welfare, protection, and rehabilitation in priority and adds stricter monitoring and accountability
at all stages. The involvement of trained social workers, child welfare committees, and district-
level authorities makes the system transparent and child-sensitive.

Though the JJ Act is accompanied by a number of challenges to its enforcement for example,
delays, bureaucratic obstacles, and capacity constraints as it has introduced much-needed
standardization and legal certainty to the Indian adoption process. As social attitudes change and
family formations become increasingly diverse, the JJ Act provides a more inclusive and flexible

legal framework that is consistent with constitutional as well as international standards.

COMPARATIVE ANALYSIS OF HAMA AND THE JJ ACT

The coexistence of the Hindu Adoption and Maintenance Act of 1956 (HAMA) and the Juvenile
Justice (Care and Protection of Children) Act of 2015 (JJ Act) creates a bifurcated legislative
framework of the law of adoption in India. While both legislations orient themselves toward the
welfare of children, the two legislations vary considerably in their scope, procedural
requirements, regulatory control, and standards of admissibility.

The most apparent distinction is in applicability. While HAMA can be applied exclusively to
Hindus, Buddhists, Jains, and Sikhs, the JJ Act is secular and can be applied to all citizens
regardless of religion, including those not otherwise covered by personal law. This renders the JJ
Act the sole general adoption law in India.

In practice, HAMA enables adoption by private arrangements without state involvement. The JJ
Act, however, has a formalized and monitored process: registration, home study reports,
matching, and an order of adoption by a District Magistrate. The CARA interventions and the
use of a central portal (CARINGS) under the JJ Act raise transparency and accountability.
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Both laws have varying eligibility requirements. HAMA has gender-based restrictions, for e.g., a
married Hindu woman can't adopt in case she is married, except if her husband comes under
some exceptions. The JJ Act is comparatively more open to accepting unmarried individuals and
live-in couples for adoption, as per CARA guidelines. The JJ Act also accepts inter-country
adoptions, which HAMA does not accept.

A second area of divergence is with respect to the child's domicile. Both acts provide for the
finality of adoption and that the child will have the same rights as a biological child. The absence
of court involvement under the HAMA has created illegal or unregistered adoption concerns,
which the JJ Act aims to reverse through the certification of institutions.

Although securing the child's best interests is the goal of both laws, their eligibility requirements,
legal processes, and regulatory oversight are different. The growing acceptance of LGBTQ+
families, live-in partners, and single parents raises important issues regarding legal justice and
inclusivity as society changes.® Because Section 57 of the JJ Act indirectly denies queer
applicants and live-in partners equal access to adoption, scholars have criticized the

heteronormative bias of the law.’

LEGAL CHALLENGES AND EMERGING ISSUES

Despite the reality that India has two regulating adoption laws that is HAMA and the JJ Act, the
law remains fragmented and beset with inconsistencies. Having two laws simultaneously has the
tendency to cause confusion, particularly when prospective adoptive parents qualify under the
provisions of both laws. Uncertainty about which statute takes precedence in the event of
inconsistency has led to judicial confusion and administrative delay, thereby negating the intent
to ensure speedy and safe placements of children.

One such issue is the delay in extending adoption rights to LGBTQ individuals and single
parents. Although the JJ Act does not categorically exclude them from adoption, de-facto
exclusions persist. Adoption authorities fall back on imposing heteronormative criteria, and
CARA guidelines have been interpreted in a restrictive manner by some officials. In ABC v State

(NCT of Delhi)® the Supreme Court confirmed the right of an unwed Christian woman to adopt

B6ABC v. State (NCT of Delhi), (2015) 10 SCC 1.

7Aman Sharma and Hrithik Merchant, Revisiting the Heteronormativity in Single Parent Adoption Laws, JILS
BLOG, (June 28, 2021),https://jilsblognujs.wordpress.com/2021/06/28/revisiting-the-heteronormativity-in-single-
parent-adoption-laws/.

8ABC v. State (NCT of Delhi), (2015) 10 SCC 1.
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without the consent of the father, reaffirming that parental capacity must be decided on merit,
and not on marital status—yet more universal acceptance remains elusive.

The religious identity requirement under HAMA also generates legal conflicts. Adoption is
available exclusively under HAMA, and certain people convert on that sole basis, which is an
ethical and constitutional issue. The JJ Act offers a religion-neutral adoption path, although the
absence of standardization is still an issue for mixed-faith couples and people whose religion
does not overlap with personal law.

Judicial inconsistencies further add to the complexity of the situation. In Shabnam Hashmi v
Union of India’, the Supreme Court clarified that the JJ Act allows adoption for all citizens
irrespective of religion, that it operates independently of personal laws. Courts have not
interpreted the same uniformly yet, however, particularly in inter-religious or step-parent
adoption cases.

Inter-country adoption raises an additional issue. In Lakshmi Kant Pandey v Union of India’’, the
Supreme Court initiated precautions to restrain trafficking and abuse in foreign adoptions.
Although the JJ Act incorporates these guidelines and is compliant with the Hague Convention,
procedural complexity, processing delays, and cross-border compliance issues are still significant
issues.

These problems demonstrate a fundamental need to harmonize India's adoption law, remove
discriminatory barriers, and establish a more inclusive system that places the child's best interest

above rigid legal technicalities.

REFORM PROPOSALS AND EMERGING TRENDS

A major tension between traditional personal laws and changing constitutional principles is
shown by the existing legal duality in Indian adoption law. The necessity of a Uniform Adoption
Code has been the subject of more debate recently. This code would offer a unified, religiously
neutral set of guidelines that streamline adoption procedures, uphold uniformity, and promote
equality and the welfare of children. It would unambiguously safeguard the rights of adoptive

parents and children while bridging the gap between HAMA and the JJ Act.

9 Shabnam Hashmi v. Union of India & Ors., (2014) 4 SCC 1.
10Lakshmi Kant Pandey v. Union of India, (1984) 2 SCR 795.
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The government's and courts' increasing acceptance of non-traditional family forms is a
significant development. Even while Indian law does not yet explicitly recognize LGBTQ+
people as adoptive parents, continuous public interest litigation and court discussions show that
inclusivity is gradually being achieved. Through online platforms like CARINGS, the Central
Adoption Resource Authority (CARA) has also implemented a number of measures aimed at
expediting processes, cutting down on delays, and enhancing transparency.

The JJ Act 2021" revision gives District Magistrates, not courts, the authority to adopt. The goal
of this modification is to reduce the backlog in the legal system and streamline the adoption
procedure. Despite state-by-state variations in implementation, this shows a shift toward
increased accessibility and efficiency.

Adoption practices are clearly moving in the direction of conforming to international norms,
particularly when it comes to international adoptions. Although there are still bureaucratic
obstacles, India's oversight and child protection mechanisms have improved since joining the
Hague Convention.

These patterns demonstrate that even while the law is gaining traction, more work must be done
as a group to standardize procedures, guarantee thoroughness, and maintain child safety at the

forefront of efforts to satisfy the needs of a changing society.

CONCLUSION

In India, the adoption system exists between societal acceptance, legal requirements, and child
care. The Juvenile Justice (Care and Protection of Children) Act, 2015 (JJ Act) and the Hindu
Adoption and Maintenance Act, 1956 (HAMA) highlight the historical complexity of this area
and the need for reform. HAMA follows traditional, religion-specific rules based on Hindu
personal law. In contrast, the JJ Act offers a secular, rights-based model that better matches the
needs of today’s society and global child protection standards.

However, this duality in law has created significant challenges. Prospective adoptive parents
must go through two very different legal processes. This can lead to confusion, delays, and even
exclusion, especially for those who do not fit within the narrow limits of personal laws. The

system often puts single parents, LGBTQ+ individuals, live-in partners, and interfaith couples at

11The Juvenile Justice (Care and Protection of Children) Act, 2021, No. 23, Acts of Parliament, 2021 (India).
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a disadvantage. Additionally, judicial interpretations have not always been consistent, which
adds to the complications.

Despite these issues, there are positive signs of progress. Recent changes in legislation, CARA
reforms, and court rulings have shifted the adoption conversation toward being more inclusive
and focused on children. However, small reforms alone are not sufficient.

We need a single, secular adoption law that guarantees equal access, simplifies processes, and
prioritizes the best interests of the child. Legal unification, based on the constitutional principles
of equality, dignity, and non-discrimination, would not only make the process easier but also

acknowledge the diverse family structures in India.



