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STERLING BIOTECH BANK FRAUD
Diya RS

Andhra Bank v. Sterling Biotech Ltd
NCLT - Mumbai branch
NCLAT - New Delhi

FACTS

Nitin Sandesara is one of the promoters of Sterling Biotech Ltd. . This case was a part of a
larger scheme devised by the promoters. They took loans from Andhra Bank, Punjab National
Bank, etc. The banks provided hefty loans to the company. The bank loaned 5.3 cr to the
company, which has turned into non-performing assets. Leading to which a petition was filed
to the NCLT. The company had mortgaged immovable assets with the bank back in 2017. They
also hypothecated their movable assets in 2006 and 2007. Andhra bank defaulted on two term
loans of Rs 52.72 cr and an open cash facility of 197 cr back in 2015. An ED investigation
revealed 249 paper companies were established and controlled by the Sterling Biotech
promoters. Adding, these companies were used as a facade to obtain the loans from various
banks and take part in money laundering, they also manipulated balance sheets

The company is embroiled in multiple economic offenses, and its promoters have fled the
country, seeking refuge in familiar territories. Sterling Biotech also engaged in international
business transactions with countries such as Nigeria, the UAE, the UK, and the USA, further
reinforcing the allegations of it being a wilful defaulter.

Narrowing down to one of the elements, the bank fraud, what initially started off as any other
insolvency proceeding ricocheted into a legal dilemma, making it a landmark case.

A resolution was submitted on behalf of the promoters. Suggesting a one-time settlement, the
promoter suggests paying a portion of the outstanding dues and in turn regaining control over
their company. They intended to pay 45% of the amount of an RS 15,500 cr. This was a
significant 'haircut’ for the creditors. This alternative sparked a debate within the committee of
creditors, which consisted of financial institutions empowered with voting rights under section
7 of the Act. The CoC decided to withdraw their resolution, which under section 30A of the
IBC required a threshold of 90% voting share to approve it. Following which, one must make
an application to the adjudication authority (NCLT) for the withdrawal along with the said
approval.
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ISSUE

This raised a question regarding their stance in the scenario of resolution. Should a person with
ill intent participate in or reap benefits from the process of resolution, which restores financial
stability and discipline?

JUDGEMENTS

Upholding the legality of section 29A of the IBC, the NCLT refused to approve the resolution
plan. The section bars wilful defaulters from regaining any form of control through legal
loopholes. The Tribunal couldn't turn a blind eye to the precedent it would set, benefiting the
wrong and undermining the public spirit in the judiciary. The Tribunal also questioned the
status of the promoters, as they were considered unfit to control the management again.

Unsatisfied by the decision, the promoters applied to the NCLAT in hopes for a silver lining.
In 2019 the NCLAT overturned the lower court's judgment, stating that the mere status of an
executed guarantor or arrest cannot be the ground of rejection as long as the CoC is backing
such a resolution.

NCLAT also clarified that disqualification under s.29A is applicable for only specific
subclauses. Under this statute an arrest without a formal conviction doesn't pull the trigger for
an automatic disqualification. This questioned the ethical aspect of law. Simply put, through
negotiations and a suitable settlement for both parties, a large-scale financial fraud can be
wiped out. The decision helped the promoters regain control over the company after they paid
the agreed amount. The judgment was legally bound under s.31 of the IBC. Criminal
investigations regarding their supposed misconduct were underway in parallel

COMMENTS

This judgment has been under scrutiny ever since. One of the salient features the IBC was
judged on was regarding financial discipline and fairness. This case has abided by the law,
stressing the creditor-in-control model, but was not in line with the vision of the Act. The
decision has opened doors for more economic fugitives to slip away from the consequences of
their misdemeanours.

Drawing parallels to another case that had an uncanny resemblance to this case was the Esser
steel case. The Supreme Court not only respected the autonomy of the CoC but also ensured
fairness, highlighted that the resolution plans must keep the creditors interest in mind, and
designed them to their benefit.

The triumph in this case was when the apex court stated that the process of resolution is not
meant to facilitate backdoor entries, especially to the people who caused the insolvency in the
first place.

Sterling biotech adhered to the procedural framework designed but we cannot ignore the doors
opened through its volatile judgement and Esser steel upheld the spirit of the nature the code
was enacted for, ensuring that the resolution doesn’t become an escape route for the economic
offenders. These cases have emphasized a glaring problem, the need to strike a balance between
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the ethical responsibilities the courts must keep in mind while keeping the commercial aspects
in mind.

The IBC currently doesn’t involve harmonizing provisions with other Frameworks such as the
Prevention of Money Laundering Act. This has an adverse effect, a risk of being a legitimate
tool for wrongdoing. The code is still evolving but ensured legal justice during its making
which has been upheld.
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