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FAMILY LAW : MARIAGE, DIVORCE, ADOPTION AND
MAINTENANCE

-Dhruv Vohra
HINDU MARRIAGE ACT ,1955

The Hindu marriage act , 1955 [HMA] received the assent of the president on 18th may , 1955
and became law on the that day.

OVERRIDING EFFECT OF THE ACT
The act has an overriding effect and it abrogates all the rules of marriage previously applicable.

Section 4 provides that any text , rule or interpretation , custom or usage of Hindu law in force
immediately before the commencement of this act shall cease to have effect with respect to any
matter for which provisions is made in this act.

Any other law in forces immediately, before the commencement of the act shall cease to ah e
effect ins o far as its inconsistent with any of the provision contained in this act

Application of this act -

Section 2 provides for the application of act , according to it the act applies t the following
persons —

1. Persons who are Hindus by religion in any of its forms or development including
virashaiva , a lingayat or a follower of the Brohmo , prgathana or Arya samaj.

2. Persons who are buddhists, jains , or Sikhs , by religion

3. Any person who is dein the territory to whjich the act extends and is not a muslim ,
christisan , parsi or jews religion .

WHO IS THE HINDU ?

The term ‘Hindu’ denotes all those persons who profess Hindu religion either by birth or by
conversion . A person who carries a Hindu way of life and which is known as by others to be a
Hindu can be daid to bre hindu.
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Supreme court in VVchandrashekhar vs kulandaievla ,1963SC , held that any person who is a
himdu , Buddhist , Jin , or sikhs religion is a Hindu if-

[A]he practice , profess, or follows any of these religions and
[B]he remains a Hindu even if he does not practice , profess ,or follow the tenants of any
of these religions.

Child [legitimate or illegitimate , who both parents are hindus , Buddhist , jain or Sikhs
SOURCES OF HINDU LAW-

ANCIENT SOURCES

e Srutis

e Smrities

e Digests and commentaries
e Purana

e Customs

MODERN SOURCES

e Legislation
e Judicial decisions
e Equity ,justice and good conscience

1.Shruti- Vedas are four in number: Rigveda, Yajurveda, Samaveda and Atharveda.

According to Hindu law, the belief is divine revelation in the utterances of the creator. Shruti is
the synonym used for veda which means ‘what was heard from god’.

2 Smritis- rules, as distinct from instances of conduct are , for the first time , embodied in the
Smirtis means ‘what was remembered’. And is believed to contain the percepts of the god but no
in language they had been delivered .the language is of the human origin , but the rules are
divine. Smritis are the principal source of law, but they also contain matters other than law.

3.Commentaries and digests- traditionally there are eighteen Smritis and eighteen sub-smritis .
but all the laws are not mentioned in every smriti. Dharamshastra writwewers tied to reconcile
these conflicting texts of the smithis or laws contained in those smritis.

4.Custom- Custom is the rule which on a particular familiar in a particular class of persons or in
a particular locality., his from long usage , obtained the force of law.

5. Legislation — enactments of the legislature declaring , abrogating , or modifying rules of the
Hindu law are additional and modern source. No longer do we llom to the Smritis and
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commentaries for the Hindu law but to the legislature. Most of the enactments as in the directiOj
of the reform of Hindu law .

6.Precedent or judicial decision — Precedents means previous judicial decisions strictly
speaking precedent is not the same source of law in the sense in the which the legislature is
because the functions of the judge is not but only to interpret in interpreting and applying the
law to particular cases.

7.Equity , justice and good conscience — in India , the origin of equity is traced to the Hindu
period when jurists explained the old laws and gave news new rules.

CONDITIONS FOR A HINDU MARRIAGE -

e Monogamy which is mentioned in the section 5(i)

e Mental health and insanity which is mentioned in section 5(ii).

e Age of parties which is mentioned in the section 5(iii).

e Avoidance of degree of prohibited relationship 5 (iv).

e Avoidance Sapinda relationship which is mentioned in section 5(v).

Ceremonies of marriage —

The act does not prescribe any particular form of ceremony to be performed by the parties
.section 7 provides that a marriage may be solemnized in accordance with the the customary rites
and ceremonies of either party. It furthers provide that where such rites and ceremonies include
the Saptapadi , the marriage becomes binding when the seventh step is taken .Saptapadi means
that taking seven days by the bridegroom and the bride together before the sacred fire. The
section gives the statuatry recognition to the marriage under the Hindu law as a sacrament.

Case law-

Seema vs Ashwani Kumar 2006 in which supreme court ordered compulsory registration of the
marriages irrespective of their religion. It directed the central and state government to make
relevant rules to this effect.

Divorce-

It is remedy which is lesser in degree than that divorce, in judicial separation husband and wife
are absolved from living together and performing matrimonial duties. However , the bond of the
marriage remains intact and the marriage remains intact and the marriage is not dissolved. In
legal sense , divorce means cessation of matrimonial bond . A decree of divorce puts an end to
the martial bond and the parties no longer remain husband and wife. Divorce was unknown to
the old Hindu law . Marriage was considered to be an indissoluble union.

There are three theories of divorce-
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e Fault theory
e Mutual Consent theory
e Irretrievable Breakdown of marriage theory.

Adoption

Adoption is the modern sense can be defined as transplantation of a person(boy or girl) from the
familyin which he or she is born to another family where he is given by natural parents.the
present Act brings about radical changes in law of adoption.

Persons who may be adopted--

1. HeorsheisaHindu

2. He or she has not already been adopted

3. He or she has not been married, unless there is accustom or usage applicable to the
parties which permits persons to who are married being taken in adoption.

4. He or she has not completed the age of fifteen years, unless there is custom or usage
applicable to the parties which permits the person who have completed the age of fifteen
years being taken in adoption.

Maintenance
WHAT IS THE MAINTENANCE?
Section 3(B) defines maintenance as-

e In all cases, provisions for food , clothing, residence, education, and medical attendance
and treatment.

e In the case of the unmarried daughter also the reasonable expenses of and incident to her
marriage.

e The obligations to maintain arises not only because of statuary provision but also from
existence of a relationship between two persons .in Hindu law it also arises from the
concept of joint Hindu marriage family.

RIGHT OF MAINTENANCE OF HINDU WIFE-

Right of the maintenance of ahindu wofe is considered in these different legislations . They are
as follows-

e The Hindu marriage act, 1955 ( Section 4 and section 25)
e The Hindu adoption and maintenance Act ( Section 18)
e Code of the Criminal Procedure (Section 125)
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Section 24 provides that wherein any proceedings under this act it appears to the court that either
the wife or the husband has no independent income sufficient for her or his support and the
necessary expenses of the proceedings and monthly maintenance during the proceedings having
regard to the petitioner’s own income and the income of the respondent , it may seem to the court
to be reasonable .

Object-

The object of this provision is to support the financially weak party in sustaining litigation and
meet monthly expenses

e |t is also called maintenance pendent lie because the maintenance is given during
pendency of any pro-ceedings under the HMA .The proceedings for matrimonial re3lief
are contained in section 9-13 of HMA, Act.

e There cannot be an independent application of section 24

e The maintenance under section 24 can be given to either husband or the wife.

e The court is empowered to grant —

1. Expenses of the proceedings
2. Monthly maintenance



