The Indian Journal for Research in Law
and Management

Open Access Law Journal — Copyright © 2026

‘\‘\ o 'l.” Editor-in-Chief — Dr. Muktai Deb Chavan; Publisher — Alden Vas; ISSN: 2583-9896
7 S

This is an Open Access article distributed under the terms of the Creative Commons Attribution-
Non-Commercial-Share Alike 4.0 International (CC-BY-NC-SA 4.0) License, which permits
unrestricted non-commercial use, distribution, and reproduction in any medium provided the
original work is properly cited.

FROM HICKLIN TO HASHTAGS: THE FRACTURED STANDARD OF
OBSCENITY IN DIGITAL INDIA

~ Ansushree Goyal

ABSTRACT

As India transitions from the colonial-era of Indian Penal Code, 1860 to the decolonised era of
Bhartiya Nyaya Sanhita (BNS), 2023, its obscenity jurisprudence remains trapped between
Victorian model of morality and the modern digital culture. The legal doctrine of obscenity in
India is caught in a jurisprudential time warp. This article examines how the ambiguous
"community standards" test fractures across India's political, media, and entertainment
landscapes, creating inconsistent enforcement that reveals more about power dynamics than
public morality. While the penal provisions have transitioned from the IPC to the BNS the
conceptual framework remains stuck in the 19th-century Hicklin test, merely refashioned by

vague phrases like "contemporary community standards."

This article argues that the digital era in India—characterised by decentralised content creation,
algorithmic moderation, and deeply rooted societal customs—this standard has not only
become unworkable but actively dangerous. It fosters arbitrary enforcement, enables the
weaponisation of law against marginalized voices, and creates a pervasive chilling effect on

free expression.

Through analysis of recent controversies involving political figures, Bollywood celebrities,
digital creators, and judicial pronouncements, we demonstrate how obscenity law has become

a weapon of political convenience rather than a consistent legal standard.
INTRODUCTION: THE VIRAL COURTROOM

In January 2024, a Tamil actress faced police complaint for her Instagram photo in a backless

blouse, deemed "obscene" by a right-wing group ; whereas, two months later, a ruling party
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MP's viral video making explicit remarks faced no legal action, with supporters dismissing it
as "private conversation.” This dichotomy captures India's obscenity crisis as a legal standard

that bends to political winds, social status, and digital mob mentality.

The journey from the colonial-era Hicklin test (1868)—which criminalised anything with a
“tendency to deprave and corrupt those whose minds are open to such immoral influences” to
today's hashtag-driven outrage reveals less about evolving morality than about who controls
the narrative. As India implements the BNS, the obscenity provision (carrying forward Section
294's essence) enters a battlefield where law, politics, and digital culture collide with

unprecedented force.!
JUDICIAL AMBIVALENCE: BETWEEN TRADITION AND TRANSFORMATION
Recent Judicial Developments:

The Bombay High Court’s observation in B.K. Polimex India (P) Ltd. overturned the Assistant
Commissioner of Customs (ACC) confiscation of artworks by renowned artists F.N. Souza and
Akbar Padamsee. The ACC deemed the artworks as “obscene”, relying solely on his personal
interpretation and even disregarded expert opinions and legal precedents. The court, in it’s
judgement emphasized that the determination of obscenity must be grounded in legal principles
and contemporary community standards, not individual perspective. This inadvertently

highlighted the confusion: "What is obscene to one may be art to another."

Yet, lower courts continue contradictory rulings:

Recently, The Bombay High Court quashed obscenity charges against a couple for a "vulgar"
Instagram reel, stating: "Mere dancing in modern clothes cannot be termed obscene without
intent to titillate." In contrast: A Patna sessions court in February 2024 upheld charges against

a folk singer for lyrics deemed "sexually explicit," ignoring artistic context.?

Moreover , Former CJI DY Chandrachud's remarks during a programme organised by Shikshan
Prasarak Mandali (SPM) resonate here: "Our constitutional morality must guide us, not

majoritarian impulses." Yet, this principal falters at implementation.*

The BNS Context:

! Aishwariya Raghupathi controversy, 2024

2 B.K. Polimex India (P) Ltd. v. Union of India, 2024 SCC OnLine Bom 3460
3 April, 2024

4 Media One case hearings, 2023
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Legal experts note the BNS's missed opportunity. Senior Advocate in one of their arguments
in Delhi High Court commented: "The legislature copied the IPC's vagueness into BNS. In the
digital age, this guarantees weaponization. We needed a clear test distinguishing expression

from exploitation."?

POLITICAL CONVENIENCE: THE PARTISAN APPLICATION
Selective Enforcement Patterns:

2023-2024 witnessed stark contrast such as:

Opposition Targeted: In Karnataka, a Congress social media coordinator faced FIR for a meme

depicting the Chief Minister, booked under obscenity and IT Act provisions.

Ruling Party Shielded: A ruling party’s MP's explicit audio clip went viral in December 2023.
Police declined to register FIR, calling it "private matter." Party spokesperson Avinash Rai

stated: "We should not police private conversations."

Former Union Minister P. Chidambaram tweeted about this dichotomy: "Obscenity law now
follows party lines. What's vulgar for opposition is 'cultural expression' for allies. The BNS

inherits this political weapon."
State-Level Political Dynamics:

e Maharashtra: Shiv Sena factions filed cross-complaints over "obscene" political
cartoons, each claiming moral high ground.®

e West Bengal: TMC leader's dance video sparked outrage, with BJP calling it "cultural
degradation." No FIR followed.’

e Political analyst Dr. Sandeep Shastri notes: "Obscenity complaints have become proxy
political battles. The law isn't about morality but about silencing critics through lengthy

legal harassment."
BOLLYWOOD'S BATTLEFIELD: CELEBRITY, CENSORSHIP & HYPOCRISY

The Streaming Wars: Selective obscenity:

5Sec. 294 and sec. 296 of Bhartiya Nyaya Sanhita, 2023
62023
72024
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In March 2024, Netflix series "College Romance" faced police complaints for "promoting
obscene content" despite UA certification. In the case of Apoorva Arorav. State ®, the Supreme
Court highlighted this, stating that “obscenity must be gauged by contemporary community

standards and that content must be taken as a whole, rather than in isolated, vulgar parts”.

Contrast: Cinematic releases ( e.g. - with similar content faced fewer legal hurdles, revealing
platform-based discrimination. This is unethical at many levels as the scale of obscenity is
biased and fades with the works of renowned platforms or producers, disregarding the ultimate

purpose of the concept of obscenity; particularly pointing towards selective obscenity.
Celebrity Double Standards:

e (Case 1(2023): Actress Mrunal Thakur faced trolling for a "bold" magazine photoshoot.
Veteran actor Naseeruddin Shah came to her defense: "When a Khajuraho sculpture is
art, why is a living woman's photograph obscene? This selective Victorian morality

shames only women."

o (ase 2 (2024): A male superstar's item number with suggestive lyrics faced no legal

action, demonstrating gendered application.

This point towards the gender based dichotomy that is often faced by people in india, when the
subject matter which is under scrutiny of obscenity depends on by which gender it is being

displayed rather than what is being displayed.
Industry Response:

Film producer Vikram Malhotra (Abundantia Entertainment) stated: "The uncertainty kills
creativity. We now self-censor beyond certification, anticipating which group might object.

This chills speech more effectively than any censor board."

This scrutinization curtails the novelty of the artists, diminishing the quality of content. Due to
this reason, there can be seen a significant shift in cinematic world of Bollywood to that of

OTT platforms, as there is less censorship on OTT’s which makes the content filter-free.
DIGITAL INDIA'S DILEMMA: CREATORS, ALGORITHMS, AND MOB RULE

The Influencer Crackdown:

8 Apoorva Arora v. State 8(Govt. of NCT of Delhi), 2024 SCC OnLine SC 325
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¢ Influencer Komal Pandey faced 2023 FIR for "obscene clothing" in a fashion reel. She
publicly fought back: "My 2 million followers choose my content. Why should 10

complainants dictate terms?"

e Comedian Kunal Kamra's 2024 satire on "moral policing" was mass-reported, leading
to temporary demonetization. He tweeted: "YouTube's algorithm sides with the

organized mob, not constitutional rights.".

In an article published by the New York Times, Kunal Kamra’s controversy was
compared with free speech debate in the United States that followed comedian Jimmy
Kimmel’s suspension by the broadcasters to sideline its late night host show, after
criticism from the trump administration. This set off a wave of protests regarding
erosion of free speech in the country and within a week, Mr. Kimmel was back on air,
cracking jokes about America’s President once again. On the other hand, Mr. Kamra,
who has been doing multiple stand-ups shows a day, has been entirely off the stage for

the past nine months.

Whilst their jokes were different, both the comics ruffled the feather of ruling
politicians. But in India, the world’s largest democracy has although changed their
traditional methods to match with western influence but couldn’t adapt with it’s broader
perspective to satire which also shows how quickly shrunken space becomes

normalized. °
Platform Governance Crisis:

e According to Meta’s transparency Report in 2023 , India led in "content restrictions
based on local law" (34,000+ requests), mostly citing allegations of obscenity and

morality.

e Furthermore, in You Tube Content Creator Survey report in 2024 it was found that
almost 68% of Indian creators reported self-censoring due to fear of obscenity

complaints which is absurdly higher than the global average of 42%

% https://www.nytimes.com/2025/10/03/world/asia/india-comedian-kunal-kamra.html#
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e A Digital rights activist Mishi Choudhary argues that the Intermediary rules force
platforms to comply first, question later. This blindly outsources censorship to private

corporations operating on fear rather than legal principles.

MEDIA'S MORAL COMPASS: SENSATIONALISM VS. STANDARDS
Hypocrisy in news channels:

In TV debates, Channels that host primetime debates condemning "Western obscenity"
simultaneously plays sensational coverage of celebrity scandals with blurred images and
provocative headlines, selectively describing it as non-obscene based on their whims and

fancies.

This subjective scrutinization was pointed out by Mr. Shekhar Gupta, a renowned editor-in-
chief of The Print known for his clickbait practise in journalism noted that, the journalists run
op-eds defending free expression, while our entertainment sections thrive on moralizing about

celebrity 'vulgarity.' The business model profits from the very confusion we critique.
Regional Media Variations:
In Kerala, media largely defended the 2023 "Kiss of Love" protests against moral policing.

Akin to this in Uttar Pradesh, Regional headlines condemned similar expressions as "cultural

invasion."

This kind of moral policing of obscenity by the state on the basis of self-interpretation rather
than that developed through legal precedents, minifies the expression of ideas in the region

forcing artists to compromise their novelty.

PUBLIC REACTION: THE SOCIAL MEDIA AMPLIFICATION
The Hashtag Justice Phenomenon

Case study 1:

#ArrestHer

This case exemplifies how digital mobs enforce a limited, reactionary morality by taking

advantage of the legal ambiguity of obscenity laws. By portraying comedian Riya Sharma's
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edited video as an offence against "Hindu marriage traditions," the campaign weaponised the
fractured "contemporary community standards" test, defining "community" along majoritarian
religious lines rather than constitutional values. The quick, multi-state FIRs—filed under both
the IT Act and the obscenity provision (now in the BNS)—show how digital trends can result
in immediate legal repercussions without the thorough judicial review that the law demands.
The platforms' hasty punitive measures (demonetisation, badge removal) expose a more serious
problem: private companies are now acting as proxy courts for obscenity, using their
ambiguous "community guidelines" to decide cases that Indian law does not define. In the end,
the High Courts' dismissal of all cases confirmed that decontextualised viral videos or mob
sentiment cannot determine obscenity. However, this right legal conclusion only came about
after the comedian suffered severe legal harassment and professional harm, underscoring the

process as punishment in the digital age.'°
Case study 2:
#DoubleStandards

This counter-movement surgically exposed the gendered hypocrisy embedded within obscenity
enforcement, directly challenging the notion of a neutral "community standard." By contrasting
the treatment of actress Maya Reddy and cricketer Rohan Verma, the hashtag demonstrated
that- obscenity is not an objective legal category but a socially constructed tool

disproportionately wielded against women and LGBTQ+ individuals.

The viral data visualization of nearly 87% of complaints target these groups. Empirically
substantiated what legal scholars argues that: obscenity law often functions as patriarchal

control masquerading as public morality.

The political reaction—from parliamentary discussion to the government's defensive denial—
proved that digital activism can force systemic issues into official discourse, yet the unchanged

legal framework shows the limits of hashtag justice.

This case underscores the core argument: without reforming the BNS's vague obscenity laws
to centre constitutional morality over social majoritarianism, enforcement will remain
selectively oppressive, punishing not "obscenity" per se rather expressions that challenge

traditional power structures regarding gender, sexuality, and artistic freedom.!!

10 #ArrestHer (2023)
11 #DoubleStandards (2024)



THE INDIAN JOURNAL FOR RESEARCH IN LAW AND MANAGEMENT, VOL. 3, ISSUE 4, JANUARY - 2026

GENERATIONAL DIVIDE:

A CSDS-Lokniti 2024 survey revealed:

e 50+ age group: 64% support "stricter obscenity controls online"

e 18-30 age group : 72% believe "obscenity laws are misused for harassment"!?
The "WhatsApp Uncle" vs. "Instagram Gen-Z' Phenomenon:

By Digital anthropologist Dr. Ananya Mehta's research (2024) groups were divided into two

different virtual moral realms:
Group A (Older Demographic: "Protocol Morality")

e supports top-down regulation

e shares content with like-minded people via private WhatsApp groups

e Social cohesiveness and the preservation of traditions are the main concerns.
e believes that the state has the right to set boundaries

e Typical action: Sending police emails with complaint templates
Group B (younger demographic, "Platform Morality")

e believes in community moderation (reporting systems, up/down votes)
e operates in public Twitter and Instagram spaces

e The main issue is personal expression and identity

e prioritises peer approval over governmental authority

e Typical action: Making explainer threads and counter-hashtags

Dr. Mehta's observation: "Obscenity isn't the only point of contention. In digital India, the
question is who gets to make the decisions. The police commissioner should make the decision,

according to Group A. Group B wants the decision to be made in the comments section.
Celebrity Activism

The actor Swara Bhasker during one of the interviews stated that "The test of obscenity is

simple: if it involves a woman's body or sexuality, call it obscene. If the same contains of male-

12 CSDS-Lokniti Survey on Youth & Morality (2024)
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violence or vulgarity, then find excuses. This isn't law; it's the overarching patriarchy with legal

sanction."

Additionally, the Indian author Chetan Bhagat stated "We're all creating a generation that learns
about sex from porn because we ban honest discussion as 'obscene' . The law is creating by its’

own hands, the very problem it claims to solve."
THE PATH FORWARD: BEYOND FRACTURED STANDARDS

Criticism is not cynicism. To point out this profound flaw is to believe in the law’s potential
for justice. The vibrant digital counter-movements like #DoubleStandards prove that a new
India—young, aware, and demanding of its rights—is ready for this change. The courts have,
in flashes, shown the way, quashing frivolous cases and upholding artistic freedom. The task
now is to make these flashes the prevailing light. The path forward demands not tinkering but

transformation. We must:

e Jettison “Community Standards” for “Constitutional Morality” The legal test must
explicitly anchor itself to the values of the Constitution—individual autonomy, gender
equality, and the right to free speech. Expression that challenges patriarchal norms or
explores sexuality cannot be deemed “obscene” merely because it offends a segment of
society.'?

e Legislatively Narrow the Definition in BNS. The provision must be amended to
criminalize only material that is unlawfully sexually explicit and intended solely for the
prurient commercial exploitation of violence or non-consent (e.g., revenge
pornography, child sexual abuse material). The “dominant theme” test for artistic,
literary, or political value must be codified as an absolute defense.!*

o Issue Judicial Guidelines Against Weaponization. The Supreme Court must direct
that no FIR for obscenity can be registered without a preliminary, reasoned assessment
by a senior police officer of the full context and the alleged material’s dominant theme,

to prevent the law from being used as a tool of harassment.

It’s high time now that we must move from a legal framework that asks, “Does this shock my
morality?” to one that asks, “Does this harm the dignity or autonomy of another? ” The former

is the question of a censor; the latter is the question of a constitutional democracy. Let us choose

13 This concept was advocated by Dr. B.R. Ambedkar which emphasizes that constitutional principles must
prevail over popular sentiments or societal mores, especially when those norms conflict with citizen’s rights.
14 Sec. 294 BNS
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the latter. Till then, India's journey from Hicklin to hashtags will remain a story of legal
ambiguity enabling digital mobs, where justice depends not on what you post, but on who you

are, who objects, and which way the political wind blows.

As digital India expands, the question remains: Will our legal system protect diverse
expressions of Indianness, or will it fossilize one version while punishing all others as

"obscene"? The answer will define not just our jurisprudence, but our democracy itself.
CONCLUSION: WHOSE MORALITY? WHOSE INDIA?

The journey of India’s legal jurispudence from the Hicklin test's Victorian paternalism to
today's hashtag-driven outrage reveals a legal doctrine in terminal disrepair. The fractured
"contemporary community standards" test, now embedded within the Bhartiya Nyaya Sanhita,
has deputed into a weapon of political convenience and patriarchal control rather than a shield
for constitutional morality. Its application is austerely selective: virality dictates enforcement,
algorithms act as arbiters, and the chilling effect on artistic and personal expression is

ferocious. This is not justice but digital mob rule sanctioned by ambiguous law.

Yet, within this crisis still lies a constitutional opportunity. The very public fracturing of this
standard—visible in every trending hashtag and judicial contradiction—demands a
fundamental reconsideration. We must strongly abandon the archaic search for a monolithic
community standard and instead anchor our jurisprudence firmly to the constitutional pillars of
equality, liberty, and dignity. The law must protect citizens from demonstrable harm, not from
dissent, desire, or difference. By embracing this shift, we can transform our legal framework

from an instrument of harassment into a guardian of a truly pluralistic and free digital republic.

"The true obscenity in a free society is not a challenged idea or an uncovered body, but a law
so vague it can be wielded as a weapon against the very liberty it purports to protect. Let us

craft a law worthy of a vibrant, diverse, and fearless India."
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