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The Bail Jurisprudential Paradox of Bail
TANYA HARI GUPTA
Abstract

The dogma beatified in Indian jurisprudence “bail is the rule, jail is the exception”! — stands
in between conflict to the observational reality of pre-trial captivity. Here the article questions
the constitutional, policy aspect of bail, with current jurisprudential asking whether the
current framework innate a systemic violation of Article 212 (right to life and personal
liberty) by training liberty on economic capacity. The examinations revels that 75%? of the
Indian prison population undergo under trail, many captive stay in the prison for period
exceeding the maximum sentence send in prison upon conviction, thereby converting the bail
tyranny into a mechanism of de facto punishment without adjudication®.

Introduction: The Jurisprudential Tension Between Doctrine and Reality

At its core, bail is essentially about allowing someone who has been charged with a crime to
remain free while awaiting trail as provided as they provided as they provide some sort of
security, like as money or a bond to ensure that they will appear in court®. The fundamental
legal tenet that everyone is innocent until and until proven guilty is a major component of the
entire concept®. This means that the accused should be treated legally like any other innocent
person unless a judge orders differently’.

1 State of Rajasthan v. Balchand alias Baliya in 1978

2 Article 21: Right to life and personal liberty (includes right to speedy trial and presumption of innocence)

3National Crime Records Bureau (NCRB). Prison Statistics India 2021. "76% of the prison population comprises undertrial
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Now, the Supreme Court of India hasn't exactly been subtle about this. Over the years, it’s
driven the point home: bail is supposed to be the default, and jail the rare exception®. It's a
principle that sounds almost philosophical — pre-trial detention should feel out of the
ordinary, not just business as usual®. But when you look at the data, the reality feels
completely flipped. About three-quarters of people locked up in India are just waiting for
their trials, not serving time for any conviction.

This stark gap between what the law says and what actually happens raises a big question. Is
the way bail is handled right now — where your freedom basically depends on how much
money you have, not how dangerous or flight-risky you are — actually violating the
constitutional right to life and liberty under Article 21?101

The Constitutional and Statutory Architecture of Bail

Article 21 of the Constitution says nobody can lose their life or personal freedom unless it’s
done according to the law!?. The Supreme Court cranked up the meaning of that in Maneka
Gandhi v. Union of India (1978), making clear that the presumption of innocence and the
right to a speedy trial are core to real liberty®. After that, courts said locking people up
before trlal with no solid reason actually breaks Article 21—because it’s punishing someone
before they've even been found guilty'*. The baseline, especially where the death penalty
isn’t on the table, should be bail, not jail'®.

Law-wise, the Code of Criminal Procedure (CrPC), sections 436 to 450, lays out bail rules.
Now, the BNSS from 2023 started to pick up some of that®. The CrPC splits up offences into
bailable and non-bailable!’. If it’s bailable (section 436), you’re entitled to bail. Just pay up,
and you’re out. For non-bailable stuff (sections 437-439), it’s up to the court—they’1l grant
bail unless you seem likely to run or fiddle with evidence®,

8Drishti Judiciary. 2024. Concept of Bail Under CrPC. Available at: https://www.drishtijudiciary.com/to-the-
point/bharatiya-nagarik-suraksha-sanhita-&-code-of-criminal-procedure/concept-of-bail

% Drishti Judiciary, Concept of Bail Under CrPC, 2024

10 Supreme Court Observer. 2025. Article 21 remains a divided promise in the Supreme Court's bail
jurisprudence. Available at: https://www.scobserver.in/journal/article-21-remains-a-divided-promise-in-the-
supreme-courts-bail-jurisprudence/
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LEGAL HIGHLIGHT

- Section 436(2): If you can’t arrange bail soon enough for a bailable offence, they keep you
int®,

- Section 436A: If you’re behind bars as an under trial and you’ve already served half the
max possible sentence, you should walk free on personal bond unless the court says
otherwise?.

- Default bail (section 167(2)): If the police don’t finish their investigation and file charges in
60 days for minor offences or 90 days for serious ones, you automatically get the right to
bail?!.

Pre-trial detention has turned into a stand-in for punishment.

Look at the numbers from the National Crime Records Bureau—75% of India’s prisoners are
under trials. People locked up waiting for their day in court. It’s more than just a statistic—
it’s evidence that the bail setup is failing.

A lot of these folks end up spending more time in jail than the max sentence they’d get if they
were convicted. The average trial drags on for three years or more. Minor crimes—things like
property theft, small drug cases, or minor assaults—can mean sitting in jail anywhere from
one to five years, sometimes without a verdict.

Let’s look at cash. Bail is a game for citizen who can afford it. Courts might set bail at
anything from 10,000 to ¥5,00,000. If you’re a student or a worker scraping by, forget it. On
top of that, you often need someone willing to vouch for you—someone who has money or
property. Most poor people don’t have those connections. And even if you make bail, the
conditions can be tough: curfews, travel bans, regular check-ins. It’s less freedom than it
sounds.

In the end, bail often hinges on your wallet, not on whether you’re a flight risk. It’s a way to
discriminate by class.

The Supreme Court says “bail is the rule, jail is the exception.” Nice idea. But here's reality:
The courts are overloaded—more than 50 million cases stacked up; trials can take three to
five years. Legal aid? Only 15-20% of under trials get solid lawyers. Bail conditions?
Sometimes so strict they're not about actual public safety at all. Investigations drag on;
charges sometimes aren’t filed for years.

Section 167(2) CrPC says if police blow their deadline to file charges, you get default bail.
But most people don’t know about it, and their lawyers hardly ever bring it up. Even if you
try to claim it, judges still deny bail, often pointing to how “serious” the crime is—even when
the law says you have the right.

19 Code of Criminal Procedure, 1973, Section 436(2)
20 Code of Criminal Procedure, 1973, Section 436A
21 Code of Criminal Procedure, 1973, Section 167(2)
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So, the right to bail is written into law, but for most people, it’s out of
reach.

how things could change:

1. Presumptive Bail for Long-Term Under Trials: If someone’s already spent half their max
possible sentence in jail, let them go on personal bond—unless it’s clear they’ll run. Make
prosecutors actually justify keeping someone locked up.

2. Abolish Money Bail for Poor Defendants: Scrap cash bail. Try other options: community
guarantees, electronic surveillance, regular check-ins. Courts need to check if people can
actually pay before they set bail.

3. Fast-Track Courts for Under Trials: Launch special court for undertrial cases and enforce
deadline which’ll help speeding things up so nobody spends years waiting for justice. Then
bail bond procedure may take place by actual protecting liberty, not just shuffling paperwork,
and making a difference for everyone. In the Constitutional Imperative the Malimath
Committee on Reforms of the Criminal Justice System recommended balancing state
interests with individual liberty. However, implementation remains weak?2. The constitutional
imperative is clear the Article 21 guarantees liberty as a fundamental right, then the bail
regime must be restructured to ensure that liberty is not contingent on wealth.

Is the bail system even constitutional? That’s the real question here. Let’s break it down:
First, there’s Article 14, which is all about equality before the law. But when you tie
someone’s freedom to their bank account, you end up punishing the poor and letting the rich
walk free. That’s not equality. Then there’s Article 21 — it says everyone has the right to life
and liberty, and that you’re innocent until proven guilty. Still, courts send people to jail
before they’re convicted, just because they can’t pay. In effect, this creates two kinds of
justice: one for the rich, and one for everyone else.

The Supreme Court has already said that locking people up without good reason before trial
breaks Article 21. And yet, nothing really changes. At this point, it’s not a question of
whether the bail system fits the Constitution — it’s about why the courts and lawmakers
haven’t stepped up to fix something so clearly broken.

Article 21 of the Constitution says nobody can lose their life or personal freedom unless it’s
done according to the law. The Supreme Court cranked up the meaning of that in Maneka
Gandhi v. Union of India (1978), making clear that the presumption of innocence and the
right to a speedy trial are core to real liberty. After that, courts said locking people up before
trial with no solid reason actually breaks Article 21—because it’s punishing someone before
they've even been found guilty. The baseline, especially where the death penalty isn’t on the
table, should be bail, not jail.

Law-wise, the Code of Criminal Procedure (CrPC), sections 436 to 450, lays out bail rules.
Now, the BNSS from 2023 started to pick up some of that. The CrPC splits up offences into
bailable and non-bailable: If it’s bailable (section 436), you’re entitled to bail. Just pay up,

22 comm. on Reforms of Criminal Justice Sys., Ministry of Home Affairs, Gov't of India, Report: Volume I 45 (2003),
mha.gov.in
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and you’re out. For non-bailable stuff (sections 437-439), it’s up to the court—they’ll grant
bail unless you seem likely to run or fiddle with evidence

Here’s how things could change:

1. Presumptive Bail for Long-Term Under Trials: If someone’s already spent half their max
possible sentence in jail, let them go on personal bond—unless it’s clear they’ll run. Make
prosecutors actually justify keeping someone locked up.

2. Abolish Money Bail for Poor Defendants: Scrap cash bail. Try other options: community
guarantees, electronic surveillance, regular check-ins. Courts need to check if people can
actually pay before they set bail.

3. Fast-Track Courts for Under Trials: Launch special courts just for under trial cases and
enforce deadlines—speed things up so nobody spends years waiting for justice.

That’s what bail reform should look like: actually protecting liberty, not just shuffling
paperwork, and making a difference for everyone.
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