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Abstract

The decision in Sahara India Real Estate Corporation Ltd. v. Securities and Exchange Board
of India is one of the most significant judgments in Indian securities law. This paper examines
the legal issues that arose from Sahara's issuance of Optionally Fully Convertible Debentures
(OFCDs) and the resulting dispute over SEBI's regulatory jurisdiction. It discusses the
background of the case, the arguments advanced by both parties, and the Supreme Court's
interpretation of key provisions of the Securities Contracts (Regulation) Act, 1956 and the
Companies Act, 1956. The paper also analyses the Court's reasoning in holding that the
OFCD:s constituted securities and that the issue amounted to a public offer despite being
presented as a private placement. Finally, it evaluates the wider impact of the judgment on
investor protection, private placement regulations, and SEBI's regulatory powers. It
concludes that the decision strengthened India's securities law framework by ensuring that
the true nature of a transaction, rather than its form or label, determines the applicability of

regulatory safeguards.

I. Introduction

Few cases in Indian securities law have attracted as much attention as Sahara India Real
Estate Corporation Ltd. v. Securities and Exchange Board of India'. Decided by a three-judge
bench of the Supreme Court in 2012 and reported in 2013, the judgment dealt with issues that

were central to SEBI’s regulatory power: what counts as a security, who qualifies as a public

! Sahara India Real Estate Corp. Ltd. v. Securities & Exchange Board of India, (2013) 1 SCC 1 (India).
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company for the purpose of securities regulation, and how far SEBI’s jurisdiction extends to
instruments structured by issuers to avoid regulation. The impact of the judgment extended
beyond the parties to the case and had important consequences for investor protection and

securities regulation in India.

I1. Background and Facts

The case arose from the fundraising activities of two Sahara Group companies, Sahara India
Real Estate Corporation Limited (SIREC) and Sahara Housing Investment Corporation
Limited (SHIC). Between 2008 and 2011, these companies raised more than 324,000 crore
from nearly three crore investors across India through the issuance of Optionally Fully
Convertible Debentures (OFCDs).? The OFCDs were offered through application forms
distributed across Sahara's extensive agent network and were subscribed to primarily by

small retail investors, many of whom had limited financial literacy.

Sahara argued that the OFCDs did not constitute “securities” within the meaning of the
Securities Contracts (Regulation) Act, 1956° (SCRA), and that their issuance was a private
placement rather than a public offer. On this basis, it contended that SEBI had no jurisdiction
over the issue. SEBI disagreed, issued show cause notices to both companies, and eventually
passed refund orders directing Sahara to return the amounts collected from investors along
with interest at fifteen percent per annum.* Sahara challenged these orders before the
Securities Appellate Tribunal and later appealed to the Supreme Court of India after an

unfavourable decision.

I1I. Issues Before the Court

The Supreme Court had to decide three main questions. First, whether the OFCDs issued by
SIREC and SHIC were “securities” under the SCRA and therefore within SEBI’s jurisdiction.
Second, whether issuing OFCDs to nearly three crore subscribers amounted to a “public
issue” under the Companies Act, 1956° and the SEBI (Issue of Capital and Disclosure
Requirements) Regulations, 2009.° Third, whether SEBI had the power to order a refund of

21d. at  5-8 (detailing the scale and mechanism of the OFCD issuances by SIREC and SHIC).
? Securities Contracts (Regulation) Act, 1956, No. 42, Acts of Parliament, 1956, § 2(h) (India).

4 Securities and Exchange Board of India, Refund Order Against Sahara India Real Estate Corporation Ltd.,
WTM/RKA/CFD-DCR/01/2011 (June 23, 2011).

> Companies Act, 1956, No. 1, Acts of Parliament, 1956, § 67(3) (India) (providing that any offer to fifty or more persons
shall be deemed a public offer).

6 Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009,
SEBI/LAD-NRO/GN/2009-10/15 (India).
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the subscription amounts to investors, or whether that power lay only with the Company Law

Board.

IV. Arguments of the Parties

Sahara raised two main arguments. First, it said that OFCDs are hybrid instruments with
features of both debt and equity, so their treatment as “securities” under the SCRA was not
clear-cut. Second, Sahara argued that the issues were made by way of private placement to
selected individuals through information memoranda, and therefore could not be treated as a
public offer simply because they involved a large number of subscribers. Since the companies
were unlisted, Sahara also argued that SEBI had no jurisdiction over their fundraising

activities.

SEBI argued that the definition of “securities” under the SCRA was broad enough to include
hybrid instruments such as OFCDs, particularly because they were ultimately convertible into
shares. More importantly, SEBI contended that the scale of the issue, involving millions of
subscribers across the country, was inconsistent with the claim that it was a private
placement. According to SEBI, Sahara had effectively raised funds from the public on a
massive scale, and the true nature of the transaction could not be ignored merely because it

had been structured as a private placement.

V. Decision of the Court

The Supreme Court, in a judgment delivered by Chief Justice S.H. Kapadia, ruled in favour
of SEBI. On the first issue, the Court held that OFCDs, being convertible into equity shares,
fall within the definition of “securities” under Section 2(h) of the SCRA.” The Court observed
that this feature of convertibility was enough to bring them within SEBI’s jurisdiction,

irrespective of the label given to them by the issuer.

On the question of whether the issue was a public offer, the Court relied on Section 67(3) of
the Companies Act, 1956, which provided that any offer of shares or debentures to fifty or
more persons would be treated as a public offer.® Since SIREC and SHIC had issued OFCDs
to nearly three crore subscribers, the Court rejected Sahara's argument that the issue was a

private placement. The Court also held that SEBI had the jurisdiction to direct a refund of the

7 Sahara India Real Estate Corp. Ltd. v. Securities & Exchange Board of India, (2013) 1 SCC 1, 9 60-65 (India) (holding that
OFCDs are securities within the meaning of Section 2(h) of the SCRA by virtue of their convertibility into equity shares).

8 Companies Act, 1956, § 67(3) (India); Sahara India Real Estate Corp. Ltd. v. Securities & Exchange Board of India, (2013)
1 SCC 1, § 78-82 (India).
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subscription amounts and imposed extensive reporting and compliance obligations on the

Sahara Group.

V1. Critical Analysis

The judgment matters for reasons that go beyond the dispute between the parties. The Court’s
reading of “securities” under the SCRA takes a purposive approach, focusing on the
substance of the instrument rather than the label attached to it. That is the right approach in
securities law. Financial instruments can be structured in many different ways, and issuers
with enough legal advice can often design a transaction to avoid a narrow statutory definition.
If courts looked only at the label, investor protection under Indian securities law would be

easy to weaken through careful structuring.

The Court's application of the fifty-person threshold under Section 67(3) to demolish the
private placement claim is equally instructive. The Sahara case illustrates a practice that is
not unique — using the language of private placement to raise funds from a very large
number of small investors while evading the disclosure and compliance requirements that a
public issue would attract. These requirements — prospectus filing, SEBI registration,
financial disclosures — exist precisely to protect the kind of investors who subscribed to
Sahara's OFCDs. By affirming that substance prevails over form in determining whether an
offer is public or private, the Supreme Court closed a loophole that had the potential to

seriously undermine retail investor protection in India.

At the same time, the judgment highlighted shortcomings in the legal framework that existed
at the time. Part of the dispute arose because the Companies Act, 1956 and the SCRA did not
clearly deal with hybrid instruments issued by unlisted companies to a large number of
investors. Although the Supreme Court resolved the issue, the case shows how uncertainty in
the law can lead to lengthy disputes and regulatory confusion. Ultimately, the people most
affected by such uncertainty are often the investors whose money remains tied up while the

dispute is being resolved.

VII. Significance and Subsequent Impact

The Sahara judgment made it much harder to use mass private placements to avoid public
issue regulations. After the judgment, SEBI also tightened its monitoring of unlisted

companies that raised money from the public. The Companies Act, 2013 later made the rules
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on private placements clearer by capping the number of offerees at two hundred in a financial
year and requiring compliance with specific procedural safeguards. Taken together, these
changes closed many of the gaps that the Sahara entities had taken advantage of.” The case
also strengthened SEBI’s position as a regulator with broad protective powers, sending a clear

message that regulatory gaps could not be used to harm ordinary investors.

VIII. Conclusion

The Sahara case ultimately highlights an important issue in securities regulation: whether the
law should focus on the form of a transaction or its actual substance. Sahara used hybrid
instruments, private placement documentation, and its status as an unlisted company to raise
funds from a very large number of investors while claiming that the issue fell outside SEBI's
regulatory framework. The Supreme Court rejected this approach and focused on the true
nature of the transaction rather than the manner in which it had been structured. The
judgment remains an important precedent because it makes clear that regulatory requirements
cannot be avoided through legal structuring and that investor protection remains a central

objective of securities regulation in India.

 Companies Act, 2013, § 42, No. 18, Acts of Parliament, 2013 (India); Companies (Prospectus and Allotment of Securities)
Rules, 2014.



