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Abstract

The b lo g invo lves a conceptua l and lega l review of how Indian fam ily Law in India

go vern . It ana lys is the concept of fam ily law . Th is b lo g provides a de ta iled

exam ina tion of Indian fam ily law concern ing m arriage , d ivorce , and m a intenance ,

h ig h ligh ting the applicab le sta tu tes, jud icia l princ ip les and recen t develo pm ent.

Introduction:

Nav iga ting the land scape of Indian F am ily law can fee l like w a lk ing th ro ugh a

liv ing lega l m useum . Un like m any coun tries governed by a sing le , un iform c iv il

co de . Ind ia opera tes on a plu ra lis tic persona l law system where an ind ividua l’ s

lega l rig ht rega rd ing m arriage , d ivo rce , and m a in tenance a re fundam enta lly

de term ined by the ir re lig io n.

D iffe ren t re lig io us comm un ities are governed by the ir respec tive persona l law s,

w h ile ce rta in secu la r law s apply ac ross re lig ions. The Constitu tio n o f India

gua ran tees equa lity b efore law and p rotec tio n of fundam enta l rig hts, ye t fam ily

laws o ften re flect re lig ious trad itions and cu ltu ra l prac tic es. Th is c rea tes a

dynam ic lega l landscape where courts con tinuously strive to ba lance trad itio n

w ith constitu tio na l va lues.

The Lega l Tapestry: Ind ia’ s Personal Law System ;

To understand how fam ily conflict a re reso lved in India , o ne m ust understand the

pa ra lle l tracks of its lega l fram ew ork . Ind ia has sepa rate codified and uncod ified

sta tu tes ta ilored to spec ific re lig ious comm un it ies, a longside a secu la r a lternative .

o H indu Law : G overns H indu , Buddh ists, Ja ins and S ikhs. It is pr im arily

codified under fo u r m a jor sta tu tes enac ted in 1955 and 1956, w ith the

H indu M arriage Ac t(HMA), 1955 lead ing m atrim onia l regu la tio n .



o Muslim Law : Governs M uslim and is predom inantly uncod ified , draw ing

from classica l Is lam ic ju risprudence (S har ia t) , the Q uarn , hadith , and

se lective sta tu to ry inte rven tion like the M uslim Personal law (S ha r ia t)

Applic a tion Act, 1937.

o Christian Law : G overned prim arily b y the Indian Christian M arriage Ac t,

1872 and the D ivorce Ac t,18 69.

o Secu la r Law : The Specia l M arriage Ac t (SMA),1954 pro vides an a lte rna tive

pa thw ay , a llow ing any two Ind ian C it izen- rega rd less of re lig ion or caste-

to m arry w ithou t converting or forfe iting the ir secu la r lega l sta tus.

M arriage Law s: Requ irem ents, Conception and Va lida tion :

M arriage is recogn ised as a lega lly and socially sanc tioned un ion be tw een two

ind ividua l. Traditio nally , H indu law rega rded m arriage as a sacram ent, w hereas

m odern law a lso trea ts it as a lega l institu tio n invo lving rig h ts and oblig a tio n .

M arriage c rea tes:

● Mutua l righ ts and du ties

● Legitim acy o f ch ild ren

● R ight of inhe ritance

What makes a Marriage Valid ?

A va lid m arr iage in Ind ia m ust sa tisfy the conditio n prescrib ed under the

app licab le perso nal law . There is no sing le un ive rsa l m arriage law-th ro ugh the

Specia l M arriage A ct,1954 p rov ides a civ il o ptio n ava ilab le to all c itizens of re lig ion .

Hindu Marriage

The H indu M arriage Act,1955 go verns m arriages am ong H indus.

Essen tia l Condit ions;

Sec tio n 5 of the Ac t p rescribes:

1. MONOGAMY

Ne ither pa rty shou ld have a living spouse a t the tim e o f m arriage .

2 . M enta l Capac ity



Both pa rties m ust be capable of giving va lid consen t and shou ld no t su ffe r from

m enta l d isorde r render ing m arriage unsu itab le .

3 . Age Requ irem ents

• G room -21 yea r

• B rid e-18 yea r

4. Proh ib ited Re la tionsh ips

Pa rt ies shou ld not fa ll w ith in p roh ib ited degree of re la tionsh ip un less custom

perm it.

5 . Sap inda Re la tio nsh ip

M arriage w ith in sapinda re lat ionsh ip is pro h ib ited un less sanctioned by custom .

Specia l M arriage A ct,1954

The SMA acts as a progressive sanc tua ry, fo r in ter-fa ith and in te r-caste couples.

It requ ire no re lig io us ritua ls , re ly ing instead on a c ivil registra tion p rocess

overseen by a governm ent M arriage O ff ice r.

W h ile lauded for its secu la r u ti lity, the SMA conta in distinc t pro cedural hu rd le .

Pa rt ies m ust g ive a 30-day pub lic notice before so lem n iza tio n . Th is no tice is

d isp layed public ly a t the m arriage off ice , expo sing vulne rab le couples to poten tia l

soc ie ta l b ack lash , fam ily su rve illance , or in te rven tion by m ora l v ig ilantes.

M uslim Persona l Law :

In sharp con trast to the H indu sacram enta l view , a M uslim m arriage ( N ikah) is

en tire ly a c iv il c on trac t d esigned for the lega liza tio n o f sexua l in te rcourse and the

procrea tion o f ch ildren .

Essen tia l e lem ent of a va lid N ikah

i. Propo sa l and A ccep tance (Ijab and Qubool) : T he re m ust be a decla ra tio n

of offe r f rom one pa rty and a corresponding acceptance from the othe r, m ade in

a sing le m eeting.

ii. C apacity: T he pa rties m ust have a tta ined puberty ( trad itiona lly presum ed

a t 15 year) and be of sound m ind .



ii i. W itnesses: sunni law requ ires the presence of tw o com petent m a le m uslim

w itnesses. Sh ia law does not strictly requ ire w itnesses a t the tim e o f m arriage bu t

dem ands them during divorce .

iv . Consid e ra tio n : The husband m ust comm it a specified sum of m oney or

property to the w ife as a m ark o f respect. M ahr is a strict lega l ob liga tion of the

m arriage contract, d ivid ed in to prom pt(payable imm edia te ly ) and defe rred

(payab le upon divorce or the husband’ s dea th ).

D ivorce Law s: G rounds, S ystem , and judicia l D iscre t ion .

M ean ing of D ivorce

D ivorce lega lly te rm ina tes a va lid m arriage and re leases pa rt ies from m artia l

ob liga tion .

H istorica lly, d ivo rce w as d iscouraged, bu t m odern law recogn izes ind ividua l

au tonom y and the righ t to exit an ir re trievably b roken m arriage .

D ivorce under the H indu M arriage Ac t,1955

Sec tio n13 of the HMA p rov ides extensive fau lt b ased g round s fo r e ithe r spouse ,

a longside specific g round s rese rved exclus ive fo r w ives.

Con tested D ivorce G round s (Section 13 (1)):

1 . Adulte ry: Engag ing in vo lun ta ry sexua l in te rcourse w ith any person other than

the ir spouse .

2 . Cruelty : P hysica l or m enta l conduc t tha t genera tes a reasonable apprehensio n

tha t liv ing to ge the r is ha rm fu l or in ju r ious. Over the yea rs, Ind ian courts have

expanded "m enta l crue lty " to encom pass pers isten t insu lts , w ithho ld ing sex

w ithou t va lid reason , o r fa lse c rim ina l a llega tio ns aga inst the spouse .

3 . Dese rtio n : Fo rsak ing the spouse w ithou t reasonable cause and w ithou t

consen t fo r a con tinuous period of no t less than two yea rs imm edia te ly p receding

the pe tition .

Convers ion : Ceasing to be a H indu by converting to ano the r re lig io n.



4. Unsoundness of M ind: Su ffe ring from an incurab le m enta l d isorde r or insan ity

of such a deg ree tha t the pe tit ione r cannot reasonably be expec ted to live w ith

the responden t.

5 . V iru lent D iseases: Lepro sy or venerea l d isease in a comm un icable form

(though legis la tive upda tes have consisten tly sough t to dilu te lepro sy as a va lid

ground for d ivorce to elim ina te so cia l stigm a).

Renuncia tion / Presum ption o f D ea th: Renounc ing the w orld by en te ring a

re lig ious o rde r, o r no t be ing hea rd of as a live fo r a perio d o f seven yea rs o r m ore .

M utua l Consen t D ivorce (S ection 13B):

In troduced by am endm ent, Sec tion 13B a llows a couple to jo in t ly m ove a pe titio n

fo r d ivorce on the g rounds tha t they have been living sepa ra tely for a perio d of

one yea r or m ore , have no t been able to live toge ther, and have m utua lly agreed

to disso lve the m arriage.

The Cooling -O ff Pe rio d: The law requ ires a m anda to ry s ix-m onth w a iting per iod

(coo ling-o ff pe riod) a fte r presen ting the first m otio n , b e fore the pa rt ies can m ove

the second m otion to fina lize the d ivo rce . H ow ever, in the landm ark case of

Am ardeep Singh v. Ha rveen Kaur (20 17), the Suprem e Court ru led tha t th is

s ix-m onth period is d irectory , not m anda to ry. If the m arriage has bro ken dow n

past redem ptio n and w a iting fu rthe r causes unnecessa ry m ise ry, fam ily courts

can wa ive it.

D ivorce U nder M uslim Persona l Law :

D ivorce in Is lam ic law can occur v ia extra- jud ic ia l m ethod s or th ro ugh fo rm a l

jud icia l in te rven tion .

Extra-Judic ia l M ethod s In itia ted b y the Husband:

• Ta laq-e-A hsan : A single p ronouncem ent o f Ta laq during a per iod o f pur ity

(Tuhr) , fo llowed by abstinence from sexua l inte rcourse during the Idda t pe r iod

(th ree m enstrua l cyc les). It is the m ost app roved fo rm and rem a ins revocab le

during Idda t.

• Ta laq-e-H asan : Th ree distinc t p ronouncem ents of Ta laq m ade during

th ree successive Tuhr pe riod s, w ith no sexua l in te rcourse in be tw een . It b ecom es

irrevocable upon the th ird p ronouncem ent.



• Ta laq-e-B idda t (Instan t T rip le Ta laq) : The p ractice o f u tte ring "Ta laq, Ta laq ,

Ta laq" in one single b rea th , instan tly te rm inating the m arriage ir revo cably

(Z ik riandi, 2025).

The Dea th of Instan t Trip le Ta laq: In the pa thbreak ing case of Shaya ra Bano v.

U n ion of India (2017), the S up rem e Court decla red Ta laq-e-Bidda t

unconstitu tiona l, ru ling it a rb itra ry and vio la t ive of a M uslim w om an 's fundam enta l

rig h t to equa lity under Art ic le 14 (S ingh , 2026). The pa rliam ent subsequen tly

enacted the M uslim W om en (Pro tection of Righ ts on M arriage ) Ac t, 2019 ,

cr im ina liz ing the prac tice w ith up to th ree yea rs of im priso nm ent, e lim ina ting th is

extra- jud icia l leve rage (S ingh , 2026).

Extra-Judic ia l M ethod s In itia ted b y the W ife or M utually :

o Khu la : A divorce in it ia ted b y the w ife, w here she agrees to give up her

M ahr o r p rov ide f inancia l consid e ra tio n to the husband to secure re lease from the

m arriage con trac t.

o M ubara t: A m utua l d isso lu tio n o f the m arriage con trac t where bo th pa rties

desire sepa ra tion and re lease each othe r from m arita l ob lig a tio ns.

Judicia l D ivo rce for M uslim W om en :

U nder the D isso lu tio n of M uslim M arriages A ct, 1939, a M uslim w om an can

app roach a court fo r a decree o f d ivo rce on severa l specific gro unds, inc lud ing:

1. The husband's w hereabou ts be ing unknow n for fou r yea rs.

2 . Fa ilu re of the husband to p rov ide m a in tenance fo r tw o yea rs.

3 . The husband be ing sen tenced to im p riso nm ent fo r seven yea rs o r m ore .

4. Fa ilu re to perfo rm m arita l ob lig a tio ns for th ree yea rs w ithou t reasonab le

cause .

5 . C rue lty (p hysica l, m en ta l, o r d isposa l o f he r p roperty aga inst he r w ill) .

M a in tenance and A lim ony: P a ra lle l R ig h ts and Un iform Pro tections

M a in tenance is the financ ia l support pro vided by one spouse to anothe r during

m arriage o r a fte r its d isso lut ion to preven t destitu tio n .In India , M a intenance is a

dua l - track rig h t. You can c laim it under ind ividua l re lig ious persona l law s or

under secu la r, quasi- c rim inal law .



The Un ive rsa l Sh ield : Section 125 C rPc / S ectio n 144 BN SS

Regard less of pe rso nal law , S ec tio n 125 of the Code o f C rim ina l Pro cedure,1973

(now enac ted as Sec tio n 144 of the Bha ra tiya Naga rik Suraksha Sanh ita ,2023 )

provides a d istinct, secu la r m echan ism fo r m a intenance . It is an enforceable , fast-

track pro vis ion desig ned to preven t vagrancy and destitu tion am ong dependen t

w ives, ch ildren , and pa ren ts.

A husband w ith su ffic ien t m eans w ho neglec ts o r re fuses to m a in ta in h is w ife (

w ho is unab le to m a inta in he rse lf) can be o rde red by a m agistra te to pay a

m onth ly a llow ance . If the husband fa ils to com ply w ithou t a va lid reason, the

court can issue w arran ts to levy the am ount as a f ine , or sen tences h im to

im p riso nm ent.

Key featu res:

• No re lig ious ba r-applies to all

• The M agistrate can aw ard in te rim m a in tenance pending fina l d ispo sa l.

• M axim um m a in tenance w as un lim ited; courts de te rm ine based on

capacity and need.

• A w ife w ho is divorced or w hose divorce is under litiga tion can a lso c la im

m a in tenance under the sec tio n .

Key Case : M ohd. A hm ed Khan V . Shah Bano Begum (198 5)2 SCC 556-“ Shah

Bano Case”

Th is is pe rhaps the m ost po lit ica lly s ign if ican t fam ily law judgm ent in Ind ia . S hah

Bano, a 62yea r o ld divorced M uslim wom an, cla im ed m a in tenance under Sec tio n

125 CrPc . The Suprem e Court he ld tha t S ection 125 applies to a ll c itizens of India

irrespective of re lig ion and tha t a divorced M uslim w om an is en titled to

m a in tenance beyond the idda t pe rio d if she is unable to m a in ta in he rse lf . T he

Court ob se rved tha t the ob liga tio n under sec tio n 125 is not superseded by

persona l law . Though sub sequen tly d ilu ted by the M uslim W om en (Pro tection of

R ig hts o n D ivorce )Ac t,198 6 , the case fundam entally reshaped the deba te on

gender justice , pe rso na l law , and the U n iform C ivil Code .

M a in tenance under H indu law :



The HMA pro vid es a gender-neu tra l f ram ewo rk for m a intenance , a llow ing e ither

the husband or the w ife to apply fo r f inancia l ass istance if they do not have

independen t incom e suffic ien t fo r the ir support.

o M a in tenance Penden t L ite (S ection24): T em po ra ry m a in tenance aw arded

during the pendency o f the m atrim on ia l lawsu it to co ver liv ing expenses and lega l

co sts.

o Perm anen t A lim ony and M a in tenance(sec tion25); A long-te rm financ ia l

struc tu re orde red a t tim e of passing a decree of d ivo rce a t the tim e of passing a

dec ree o f d ivo rce or jud icial sepa ra tion . It can be a lum p_sum paym ent or a

m onth ly paym ent fo r the life tim e o f the applic ant or un til they rem arry .

Pe rm anen t A lim ony and M a in tenance ( S ec tio n 25 ,HMA)

U pon passing, a dec ree o f divorce , nu llity o r jud ic ia l sepa ra tio n, the court can

aw ard perm anen t alim ony as a lum p sum or per iod ic paym ent. The am ount can

be subsequen tly m od ified if the re is a m ater ia l change in circum stance .

Rem arriage of the cla im ant extingu ishes the rig h t to perm anen t a lim ony .

F ina l Though ts

Indian F am ily law rem a in a dynam ic , evo lving a rena . W h ile the sta tu to ry texts

re flect historica l d ivis ion , the judic ia l tra jec tory- driven by Suprem e Court-pivots

clea rly tow ard constitu tiona l m orality, g ender just ice and hum an rig h ts.

The constitu t ion’ s gua ran tee of equa lity and dig n ity has pushed courts to

progressive ly in te rpret these laws in favour of justic e- pa rticu la rly for w om en and

ch ild ren .

Landm ark cases like S hah Bano, S haya ra Bano , and Ra jnesh v .Neha have no

on ly shaped lega l do ctrine bu t spa rked na tiona l co nversa tion abou t w ha t it m eans

to be a just and equa l soc ie ty .
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