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ABSTRACT

The IndiarConstitutioguaranteefundamentaRightsas essentialsafeguardsagainst

arbitrary

State action and as foundations of individual liberty and dignity. However, constitutional
guarantees acquire meaningful value only when they are effectively enforceable. This articl
examines the evolving role of the Indian judiciary in transforming Fundamental Rights fror
textual guarantees into practical and enforceable rights. It traces the development of judicie
revienand constitutionakmediesinderArticlesl 3, 32 and 226, withparticulafocus on

the

evolution of Article 21 through landmark decision#skcBgsalan ManekaGandhj

Vishakg K.S. PuttaswamyandNavtejSinghJohar. The articlefurthemnalysesPublic

Interest

Litigation and judicial activism as mechanisms that have expanded access to constitutional
justiceandstrengthenedightgprotectiorAt thesame time,t criticallgxaminesoncerns

of

judicial overreach, separation of powers and institutional limits. It argues that effective righ
protection requires both robust judicial enforcement and principled judicial res traint.
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Remedies; Article 21; Judicial Activism; Public Interest Litigation; Judicial Overreach;

Separation of Powers; Constitutional Interpretation.

Introduction

In Indiajthe mainissue whichis quitenoticeableis that despite social changes and
the influenceof westernizatioroverthe last threedecades, dissolutionof marriage

is still a taboo and consideredimmoralin our societyz. It can be trulysaid that

: PremchandDommarajuDivorce and Separation in India, 42 Population & Dev. Rev. (2016)
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though marriageis an importantsocial institutionin India,but when that marital
relationshipbecomes a means of cruelty, continuous conflict, or unnecessary
hardship,it is the law that must providea fair and humanemeans of separation.
Moreoverdivorceis not merelya terminatiorof marriagejt also involvesjuestions
of individualiberty,equalityfinancialsecurity and welfareof the childrenAs we
know, divorce is governed by different personal laws which provide legal
frameworksfor dissolution of marriage and these laws recognise grounds of
divorce such as cruelty, desertion, mutual consent etc. whilst also providing
remediesrelatedto maintenanceand child custody. The developmentof divorce
jurisprudenceeflects an increasein the levelof recognitionthat the preservatiorof
marriagemust be balancedwiththe dignityand personallibertyof individualsThis
articleexaminesthe majordivorcelaws in Indiatheirproceduresand grounds,and
the role of judicialpronouncementsin addressing matrimonialisputes. It further
discusses the challenges faced by the spouses and the necessity for reformsto

ensure a more equitable, accessible and justifiable divorce system.

Legal Framework governing divorce in India

z Hindu Marriage Act, No. 25 of 1955, India Code (1955)
Special Marriage Act, No. 43 of 1954, India Code (1954)
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The legal frameworkgoverningdivorce in Indiais based on a combinationof
personal laws and secular legislation. The reason behind it is that different
communities are governed by different statutory provisions, whilst marriages
solemnised underthe civilmarriagelaw are governedby the Special MarriageAct,
1954. The HinduMarriage Act, 1955, is one of theprincipalstatutes governing
Hindumarriagesand providesspecific grounds and procedures for divorce.The
frameworkalso includesprovisionsrelatingto maintenancechild custody, and the

jurisdiction of courts.

Hindu Marriage Act, 1955

The HinduMarriageAct, 1955 was enacted to amend and codifythe lawsrelatedto
marriage among Hindus. There are certain sections particularlySection 2 that
specifies the persons to whom the Act applies, Section 13 provides the main
grounds for divorce which includes adultery, cruelty, desertion, conversion,

renunciationof the world,unsoundness of mind,leprosy, venerealdiseases, non-
resumptionof cohabitationThe Act also recognises divorce by mutual consent

under Section 13B. Some sections providelegal remedy where a marriagecan
continuedue to the circumstancesrecognised by law particularlyection 24 talks
about maintenancependentelite and expenses, Section 25 talks about permanent

alimony and maintenance, Section 26 talks about the custody of children.

Special Marriage Act, 1954

This Act mainlyprovidesa legal frameworkor civilmarriagesand theirdissolution.
The particulasections whichdescribethe groundsfor divorceare Section 27 which
allows eitherspouse to petitionfor divorceon specific groundsincludingadultery,
desertion for two years, imprisonmentor seven years or more, cruelty,incurable
mental disorder,virulentand incurablevenerealdisease, or the respondentbeing
missing for seven years. There are certain additional grounds which includes
specific sexual offenses, non-resumptiomwf cohabitationaftera maintenanceorder,
or non-compliancewitha decree of restitutionof conjugalrights, and Section 28

providesa simplifiedprocess for amicableseparationsit says thatpartiesmust live
separatelyfor at least a year,unableto cohabitate,and have mutuallyagreed to

dissolve the marriage. Moreover,a joint petitionis filed, followed by a second

° Hindu Marriage Act, No.25 of 1955, India Code (1955)
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motionbetween6 and 18 monthslater,after whichthe court grantsa decreeif the

“ e . . 6
petition remains unwithdrawn.

Muslim Personal Law and ShaBano Case

As we alreadyknowthat there are certainacts of the Muslimpersonallaws which
talks about the dissolution of Muslim marriage. There is historical landmark
judgmentthat shaped the legalityof dissolutionof marriageunderMuslimpersonal
laws. It is the case ofMohd. AhmedKhanversus ShahBano Begum7 in which the

Supreme Court held that Section 125 of CrPC was a secular provisionand it is

applicableto all the personsirrespectiveof theirreligion A divorcedMuslimwoman
who is unable to maintain herself could claim maintenance from her former

husband, but the statutory conditions must be satisfied.

After the judgment of the ShahBano case, Parliamentenacted Muslim Women
(Protection of Rights on Divorce) Act, 1986. However, this act was also challenged in
the case of DanialLatifiversus Unionof India on the basis that Section 3 of the
1986 Act has overrides Section 125 o€rPC, in thisDanialLatifiargued that Section

3 begins witha non-obstanteclause, stating thatit appliesnotwithstandingnything
containedin other laws, whichin simple words means that the Act was a special
law governingdivorced Muslim women and thereforeexcluded divorced Muslim
women from availingremedyundersection 125 of CrPC. However,the Supreme
Court upheld the constitutionalvalidityof the Act and rejected the restrictive

. . 10
Interpretation.

Grounds and Methods of Divorce

There are mainlytwo methods of divorcei.e. contested divorce and divorce by
mutualconsent. The mainstatutoryprovisionsare Section 13 and 13B of the Hindu
Marriage Act, 1955.

A. Contested Divorce

Contested divorcerefers to a situation where one spouse seeks dissolution of
marriageand the otherspouse does not agreeto the divorcepor the partiesdisagree
about the groundsor relief.UnderSection 13(1) of the HinduMarriageAct, 1955,

eitherspouse may file a petitionfordivorce on specified grounds. These include

_ Special Martiage Act, No. 43 of 1954, India Code (1954)
. Mohd. Ahmed Khan versus ShaBano Begum, (1955) 2 SCC 556
SauravThampan The Interplay Between Muslim Women (Protection of Rights on Divorce Act),
ection 125 CrPC and Family Courts Actl.iveLaw(2020)
L,DanialLatifiv. Union of India, (2001) 7 SCC 740 (India)
SCC Times. “Comprehensive Breakdown of the Supreme Court Verdict on Divorced Muslim

- - . - - e N S 8 FA NS A
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adultery,cruelty,desertion,conversion,renunciatiorof the world,unsoundness of

. . . ., 11.
mind, leprosy, venereal diseases, non-resumption of cohabitation.

-Divorce on the ground of Adultery

Thoughadulteryis not consideredan offence in our country.But as per the Hindu
Marriage Act adulteryis considered as one of the most importantground for
seeking divorce.Adulterymeans the consensual and voluntaryintercoursebetween
a marriedperson withanotherperson,marriedor unmarriedf the opposite sex. In
the case ofJoseph Shine versus Union of India’ the Supreme Court quashed
adulteryas a criminaloffence underSection 497 of the IndianPenal Code, 1860.
Moreover;n the case of SwapnaGhose versusSadanandGhose” the wife found
herhusbandwithothergirllyingon the same bed and the neighbouralso confirmed

the same, so as a result the wife gets a divorce on this ground.

-Divorce on the ground of Cruelty

The concept of crueltyincludes mental as well as physical cruelty. The physical
crueltymeans when one spouse causes bodilyinjuryto the other spouse. But the
concept of mental cruelty was added as the spouse can also be mentally tortured by
the other spouse. In the case ofBalaramPrajapativersusSusheelaBai' the
petitionerfiled the divorcepetitionagainst his wife that behaviourwithhimand his
parentswas aggressive and manytimes she has filed a false complaintagainst the

husband. The court grants the divorce on the ground of cruelty.

-Divorce on the ground of Desertion

Before the 1976 Amendment,desertion was only a ground for judicialseparation
and not divorce.But after the amendment,desertion is ground of divorceunder
Section 13 of the HinduMarriageAct. Accordingto the Act, it means abandoning
one spouse by the other withoutany reasonable cause or withoutthe spouse’s
consent for a continuousperiodof 2 years from the time the petitionhas been
presented. In the case ofMalathiRavi versus B.V. Ravi the Supreme Court held
thatif thereis no evidenceto provethatwifehad an intentionto end the marriageor
whethershe has deserted her husband,then the court willnot pass a decree of

divorce, it meansaminusdeserendimust exist.

" ParshavGandhi & Ionesh Monesh MehndirattaWhat are the Grounds of Divorce Under the Hindu
Marriage Act, 1955jPleaders(2023)
13 J 0seph Shine v. Union of India, (2019) 3 SCC 39 (India)
1, SwapnaGhosh v.SadanandaGhosh And Anx AIR (1989) CAL193CWN231
BalaramPrajapativ. Susheela Bai 1 (2003) DMC708
MalathiRavi M.D v.Dr.B.V. Ravi M.D AIR (2014) SC 2881
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Divorce on the ground of Conversion

If any of the spouses gets convertedto anotherreligionand ceases to be a Hindu,
amountsto conversionthe aggrievedspouse can seek a decree fromthe court to
dissolve the marriage. Inthe case ofSureshBabuversusLeela’ the husband
convertshimselfintoMuslimand marriesanotherwoman,thenthe wifefiles a case
and demandedthe divorceon the groundof conversionwithouther consent and
cruelty.

Divorce on the ground of Unsoundness of Mind

A person can file for divorceon the groundof unsoundnessof mindor insanityof
the spouse, underSection 13 of the Act. For the groundof insanitythe spouse must
be suffering from incurable unsoundness of mind, either continuously or
intermittentlyfrom a mental disorderof such a kind or to such an extent which
makes it impossible to live with each other. In the case ofVinitaSaxenaversus
Pankaj Pandit’ the petitionerfileda case to get the divorcefromthe respondenton
the groundthat the respondentwas sufferingfrom ParanoidSchizophreniawhich
means mentaldisordershe came to knowabout this after the marriage.The court

grants divorce on the ground of insanity of husband.

Divorce on the ground of Leprosy

Leprosyis an infectiousdisease of the skin, mucous membranes,nervoussystem
etc. this disease is transmittedfromone personto anotherHence,it is considered
as the valid groundfor divorce. InSwarajyaLakshmivs G. G. Padma Rao’, the
husbandfiledthe case for grantingthe divorceon the groundof leprosy.He claimed
that his wifeis sufferingfromincurableleprosywiththe expert’sreports. Here he

succeeds in getting the divorce on the ground of leprosy.

Divorce on the ground of Venereal Disease

Underthe HinduMarriageAct, if any of the spouses is sufferingfroma venereal
disease (commonlytermedas sexuallytransmitteddiseases) in a communicable

form, such a spouse can seek a divorce from the court under section 13.

1: SureshBabuv. Leela2006(3) KIT891

,s VinitaSaxenav. PankajPandit2006 (3) SCC 778

10 AarushiJain, Primer on Divorce in India: Practice and ProcedMesupatra
Swarajyalakshmiv. G.G. Padma Rao 1974 AIR 165
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Divorce on the ground of Renunciation

If one spouse renounces the world by entering any religious path withoutthe
consent of the otherspouse, it is one of the groundsfor divorceunderSection 13 of
the Act.

Divorce on the ground of Presumption of Death

If a person goes missing for 7 years and is not heard or seen as being alive,it is
presumedthathe orshe is dead. The Act recognises the concept of presumptiorof
death as a ground for divorce under Section 13 of the Act. In the caskléfof India
versus Anuradha’ the Supreme Court held that the death of a person can be

presumed only after the lapse of seven years.

A. Divorce by Mutual Consent

It is a method of dissolutionof marriagewhereboth the spouses agree that the
marriage should end, Section 13B of the Act provides for this procedure.The

essentials of divorce by mutual consent are as follows:

-Parties should be living separately

Section 13B of the Act prescribesthatin orderto mutuallydissolve a marriagethe
spouses shouldbe livingseparatelyfor a periodof at least 1 year before filingthe
petition.This periodof one year wherethe parties have lived separatelymust be
immediatelybefore the filing of the petition.“LivingSeparately”in the context of
Section 13B does not necessarilymean physicallylivingin differentplaces. The

parties could be livingin the same house, sharingthe same roof but there can still
be a distance betweenthe two. If thatis the case thentheyarenot consideredto be

living as husband and wife, which qualifies as living separately.

It was held by the Hon’ble Supreme Court in the case ofSureshtaDevi v. Om
Prakash’, and it was made clear that livingseparatelydoes not necessarilymean

living in different places. The parties can be living together but not as spouses.

-Parties have not been able to live together

In a marriageit may happenthat the spouses can’t stand each other and can no

longerlivetogetherhappily.That is whentheyfile for divorceby mutualconsent. It

»” LIC of India vAnuradh004 (3) SCR 629
SureshtaDevi v. Om Prakash 1992 AIR 1904
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merely happens that the parties are not able to live together even after trying
mediationand reconciliationand putting multiple efforts, before filing a divorce

petition by mutual consent.

InPradeep Pant & Anrv. Govt of NCT Delhi’, the parties were marriedand had a
daughterfromtheirwedlock. Howeverdue to temperamentalifferencesbetween
them, they were not able to live together and decided to live separately. Despite
putting efforts they were unable to reconcile their marriageand could not see
themselveslivingtogetheras husbandand wife everagain. A divorcepetitionwas
jointlyfiledandissues such as maintenanceand custody of theirchildweredecided
and agreed upon by both. The wife would get custody of theirdaughterand the
husband would reserve visitationrights, it was mutuallyagreed upon by both of
them. Both parties gave theirfree consent withoutany undueinfluence.The court

observed that there was no scope of reconciliation and granted a decree of divorce.

Generallyafter filinga petitionfor divorceby mutualconsent, the partiesare given
a waitingperiodof 6 months,also knownas a cooling periodand it may extendup
to 18 months. Duringthis time the parties must introspectand thinkabout their

decision.”
They have mutually agreed that marriage should be resolved-

In some situations,the parties may choose to give theirmarriageanotherchance
and mutuallyresolve their marriage.Duringthe waiting period, the parties may
sometimes be able to reconcileand make theirrelationshipworkAfter the first
motion has been passed, the parties have a total of 18 months to file for second
motionand if theyfailto do so withinthose 18 months,both partiesare deemed to

have withdrawn their consent mutually.

Theories of Divorce and their statutory recognition

Thereare threetheoriesof divorceand all of them havebeen recognisedunderthe

Hindu Marriage Act. They are as follows:

-Fault theory of Divorcethe name of the theorysuggests, it focuses on the faultof

one of the parties to the marriage.As per fault theory,if one of the spouses is at

fault then the other partybecome entitledto applyto the court seeking decree of

- Pradeep Pant 8Ant v. Govt. of NCT Delhi 2012 Supreme (DeD) 1129
ParshavGandhi & 1onesh Monesh MehndirattaWhat are the Grounds of Divorce Under the Hindu
Marriage Act, 1955jPleaders(2023)
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divorce. The Hindu Marriage Act primarily recognises fault-based theory as a ground
of divorce.It providesfor variousgrounds for applyingto the court for decree of

divorce.

-Consent Theory of Divorce: This theoryis based on the idea that when two
consentingadultsmarryeach otherand theyare of the viewthatthe marriageis not
workingbetweenthem andare mutuallyof the view that both the spouses should
seek dissolutionof marriagethenit is inthe interestof the spouses and the society
that the maritalties betweenthe parties should be dissolve the legislaturehas in
consonance withthe mutualconsent theoryhas insertedSection 13B of The Hindu

Marriage Act vide amendment act of 1976.

-Irretrievable Breakdown Theory: According to this theory of dissolution of

marriage,the marriage between the parties can be dissolved if the maritaltie

between the parties have been broken down irretrievablynd there is nothing
remainingin the marriage.Irretrievabl8reakdownof Marriageas a ground of

divorceis not statutorilyrecognisedas a groundof divorceby the parliamentunder
HinduMarriageAct and Special MarriageAct. The traces of Irretrievablbreakdown
of marriagecan be found in Section 13(1A) of The HinduMarriage Act which
providesthat if the party does not comply with decree of restitutionof conjugal

rights for a period of one year, then it avails a ground for seeking divorce.

] udicial Developments and Emerging issue

-AmardeepSingh versus HarveenKaur : the SupremeCourt held that the 6-month
cooling off periodunderSection 13B (2) is directoryand not mandatoryand it may

be waived when the statutory conditions are satisfied.

-ShilpaSailesh versus VarunSreenivasan : the Supreme Court recognised its
power under Article 142 to dissolve a marriageon the ground of irretrievable
breakdownof marriage in appropriatecases, even though that ground is not

independently available under the HMA.

-N.G. DastaneversusDastane : this case is useful in explainingthe standard of
proof in matrimonial cases, particularlythe principle of preponderance of

probabilities.

* Pradyumnadliwari, Irretrievable Breakdown of Marriage as a Ground of Divorce: Acritical Analysis,
Delhi J. Contemp. L. 286 (2023)
,, AmardeepSingh v.HarveenKaur AIR 2017 SUPREME COURT 4417
,, ShilpaSaileshv. VarunSreenivasan(2003)/2023 INSC 468
Dr.N.G. Dastanev. S. Dastane AIR 1975 SUPREME COURT 1534
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Challenges and need for reform

Delay in litigation Matrimonialdisputes may continue for years, increasing

emotional and financial hardship.

Financialinsecurity A spouse whois financiallydependentmay struggle to meet

basic needs during and after the divorce.

Gender inequality Women may face social pressure, economic dependence, or
difficultyaccessing legal remedies,and the men are at a disadvantageousposition

. . . 8
when it comes to divorce laws in India.

Child welfare:Disputes concerningcustody, education,and maintenancemust be

resolved in the best interests and welfare of the child.

Lack of awareness Manypeopleare unawareaboutthe freelegal aid, mediationor

their statutory right2§.
Conclusion

Fromthe above discussions, we conclude that the purpose of divorcelaw is not
simplyto end a marriageput to ensurejustice, dignityand fairnessfor all parties. A
balanced legal framework should protect the institution of marriage while
recognising the individual’srights to personal libertyand dignity. The effective
reforms such as accessible courts, and protection of childrenand financially

. . 30
vulnerable spouses are essential for a humane divorce system.
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